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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 24 
(T.D. 84-231) 


Customs Regulations Amendments Relating to Administrative 
Overhead Charges 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide for the inclusion of an administrative overhead charge of 
15 percent of the identified costs of providing for reimbursable and 
overtime services, and various other services, performed by Cus- 
toms officers. This charge will be collected from parties-in-interest 
who are required to reimburse Customs for compensation and/or 
expenses of Customs officers performing the reimbursable and 
overtime services, and other services for the benefit of such parties. 
There will be no charge if the imposition of such charge is preclud- 
ed by law; there is a formal accounting system for determining ad- 
ministrative overhead for a service; or the charge for administra- 
tive overhead for a service is specifically provided for elsewhere in 
the Customs Regulations. 

The purpose of this document is to enable Customs to recover an 
important cost element that is not currently factored into the as- 
sessment of these charges. 


EFFECTIVE DATE: January 6, 1985, except for fees relating to 
vessel services, container stations, and warehouses. Effective date 
for those services will be at the time the fee schedule applicable 
thereto is revised and published in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Jim Kenny, Account- 
ing Division, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229 (202-566-2021). 


SUPPLEMENTARY INFORMATION: 
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BACKGROUND 


Various statutes provide Customs with the administrative au- 
thority to charge fees to recover the costs of particular services ren- 
dered to parties-in-interest. For example, 19 U.S.C. 58a permits the 
Secretary of the Treasury to charge such fees as may be necessary 
to recover the costs of providing certain vessel services. The fees 
are to be consistent with the User Charges Statute (31 U.S.C. 9701). 
Section 4.98(a), Customs Regulations (19 CFR 4.98(a)), sets forth the 
specific services and bases for calculating each flat fee. Similarly, 
Customs charges and bills parties-in-interest for reimbursement in 
connection with services rendered by Customs officers or employees 
during regular hours (see section 24.17, Customs Regulations (19 
CFR 24.17)), or on Customs overtime assignments under 19 U.S.C. 
267 or 1451 (see section 24.16, Customs Regulations (19 CFR 24.16)). 
The bill covers full compensation and/or travel and subsistence of 
the Customs officer performing the service. However, except for a 
10 percent administrative overhead charge applicable to the 
annual fee required of each warehouse proprietor granted the right 
to operate a warehouse facility under section 19.5, Customs Regula- 
tions (19 CFR 19.5), and preclearance of air travelers and their bag- 
gage under section 24.18, Customs Regulations (19 CFR 24.18), 
there is no administrative overhead charge factored into the cost of 
providing a particular service. 

The “User Charges Statute” provides that each service or thing 
of value provided by an agency to a person is to be self-sustaining 
to the extent possible. The head of an agency may prescribe regula- 
tions establishing the charge for a service or thing of value provid- 
ed by the agency. Regulations so prescribed are subject to policies 
prescribed by the President and shall be as uniform as practicable. 
Each charge shall be fair and based on the costs to the Govern- 
ment, the value of the service or thing to the recipient, public 
policy or interest served, and other relevant facts. The statute does 
not affect a law prohibiting the determination and collection of 
charges and the disposition of those charges, and prescribing bases 
for determining charges, but a charge may be redetermined under 
the statute consistent with the prescribed bases. 

In a report dated March 10, 1975, “Services For Special Benefici- 
aries: Costs Not Being Recovered,” the General Accounting Office 
stated that the User Charges Statute authorizes Customs to include 
administrative overhead in the billings of parties-in-interest for all 
reimbursable services performed during normal, and outside 
normal, working hours. The Office of Management and Budget 
(OMB), has stated that in the absence of a formal accounting 
system for determining administrative overhead, no new account- 
ing system should be established soley to determine this cost. The 
cost should be determined or estimated from the best available 
records of the agency. In the absence of a formal accounting system 
for determining the cost of the charge for administrative overhead, 
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the Treasury Department recommended that its bureaus use 15 
percent of the identified costs of providing the service. 

Customs has no formal accounting system for determining the 
cost of the charge for administrative overhead for reimbursable 
and overtime service. Therefore, using 15 percent of the indentified 
costs of providing the service is applicable. The identified costs to 
Customs are the actual salaries, including overtime and other ex- 
penses of Customs personnel providing the service. 

In a decision of the Comptroller General on the matter of user 
charges for administrative costs of special and overtime Customs 
services (B-114898, 55 Comp. Gen. 456, November 13, 1975), the 
Comptroller General held that Customs generally has authority to 
impose user charges under the User Charges Statute for adminis- 
trative overhead from parties-in-interest for reimbursable and over- 
time services provided by Customs in addition to amounts payable 
for compensation and expenses of Customs officers. The proviso in 
the User Charges Statute that nothing contained therein was to be 
deemed to repeal or modify existing statutes fixing the amount of 
any such fee, charge or price (language of statute prior to recodifi- 
cation of Title 31 by Pub. L. 97-258, September 13, 1982), was 
deemed by the Comptroller General to preclude the imposition of 
additional user charges under the User Charges Statute only to the 
extent that another statute expressly or by clear design constitutes 
the only source of assessments for a service. 

On December 21, 1983, Customs published a document in the 
Federal Register (48 CF 56399) proposing to amend Part 24, Cus- 
toms Regulations, (19 CFR Part 24), “Customs Financial and Ac- 
counting Procedure,” by adding a new section 24.21 entitled ‘“Ad- 
ministrative overhead charges” to provide for inclusion of an ad- 
ministrative overhead charge of 15 percent of the identified costs of 
providing for reimbursable and overtime services performed by 
Customs officers under sections 24.17 and 24.16, Customs Regula- 
tions, respectively. This charge would be collected from parties-in- 
interest who are required to reimburse Customs for compensation 
and/or expenses of Customs officers performing the reimbursable 
and overtime services for the benefit of such parties. 

New section 24.21 also would provide for the inclusion of an ad- 
ministrative overhead charge of 15 percent of the identified costs of 
providing for various user-type services performed by Customs offi- 
cers to parties-in-interest. These fees, whether billed or not, in- 
clude, but are not limited to: 

1. Section 4.98—Navigation fees for vessel services; 

2. Section 19.5—Annual fee to operate, and fees to establish, 
alter, or relocate a warehouse facility; (An administrative overhead 
charge of 10 percent is currently assessed for the annual fee to op- 
erate a warehouse facility. Therefore, there would be only a 5 per- 
cent increase to that charge); 

3. Section 19.40—Fee to establish container stations; 
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4. Section 24.12(a\3)—Fee for furnishing the names and address- 
es of importers of merchandise appearing to infringe a registered 
patent; 

5. Section 24.12(c)—Charge for storing merchandise in a Govern- 
ment-owned or rented building; 

6. Section 24.13(f)—Charge for the sale of in-bond and in-transit 
seals; 

7. Section 24.14(b)—Charge for the sale of Customs forms; 

8. Section 24.18—Charge for preclearing aircraft in a foreign 
country; (An administrative overhead charge of 10 percent is cur- 
rently assessed. Therefore, there would be only a 5 percent increase 
to that charge); 

9. Section 111.12(a)(2)—Fee for issuing a customhouse broker’s li- 
cense; 

10. Section 112.12(a)—Fee for designating a carrier or freight for- 
warder as a carrier of Customs bonded merchandise; 

11. Section 112.22(a)(2)—Fee for issuing a Customs bonded cart- 
man’s license; 

12. Section 133.3—Fee for recording of trademarks; 

13. Sections 133.5(d), 183.6(b), 183.7(a)(3)—Fee for renewing, or re- 
cording a change in name of owner, or of ownership of, a trade- 
mark; 

14. Section 133.13(b)—Fee for recording of trade name; 

15. Section 133.33(b)—Fee for recording a copyright; and 

16. Sections 133.35(b\(2), 133.36(b), 133.37(aX(3)—Fee for renewing, 
or recording a change in name of owner, or of ownership of, a copy- 
right. 

However, there would be no 15 percent charge if (1) imposition of 
such charge is precluded by law, such as administrative overhead 
costs associated with any inspection service required at airports of 
entry as a result of the operation of aircraft pursuant to Pub. L. 
94-353, the Airport and Airway Development Act Amendments of 
1976 (49 U.S.C. 1741(e)); (2) there is a formal accounting system for 
determining administrative overhead for a service, in which case 
that system would be used for determining the cost of the charge 
for administrative overhead; or (3) the charge for administrative 
overhead for a service is specifically provided for elsewhere in the 
Customs Regulations. 

Customs would not assess an administrative overhead charge of 
15 percent for (1) traveling in a Government-owned vehicle on offi- 
cial travel at the request of a private party, or (2) carting merchan- 
dise in a Government-owned vehicle because fees relating to these 
areas are regulated by the Federal Property Management Regula- 
tions (see 41 CFR Part 101-7, Federal Travel Regulations). 

The notice advised that the administrative overhead charge of 15 
percent will result in the recovery of costs associated with the oper- 
ation and depreciation of buildings and equipment, rent, postage, 
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maintenance, and expenses associated with Customs management 
and supervision. 

Commenters had until February 21, 1984, to submit comments. 
After careful consideration of the 11 comments received in re- 
sponse to the notice, and further review of the matter, Customs has 
determined to adopt the final rule as proposed. A discussion of the 
comments follows: 


DISCUSSION OF COMMENTS 


Comment: The proposed rule is inconsistent with the require- 
ments of the Independent Offices Appropriations Act (IOAA) (User 
Charges Statute, 31 U.S.C. 9701). All of the fees for administrative 
overhead charges proposed in the notice are invalid including the 
underlying ‘‘non-administrative” fee charged by Customs for pre- 
clearance services. Preclearance fees in force and proposed are 
prima facie unlawful. 

Numerous court cases and other sources, such as federal agen- 
cies, are cited to support the position that the preclearance service 
primarily benefits the general public. It is argued that Customs has 
not calculated properly the cost basis for each fee assessed, and 
that Customs administrative overhead charge for preclearing air- 
craft is not based on what the administrative overhead costs actu- 
ally are, but rather on a percentage of what the non-overhead costs 
are. It is claimed that The Report of March 10, 1975, of the General 
Accounting Office, and the opinion of the Comptroller General, 
supra., relied on by Customs, were prepared before the controlling 
decisions of the federal appellate courts were rendered. 

Response: Customs believes these claims are without merit. 

Preclearance is the tentative examination and inspection of air 
travelers and their baggage at foreign places where United States 
Customs Service personnel are stationed for that purpose. At the 
specific request of an airline, travelers on a direct flight from a for- 
eign place to the United States may be precleared prior to depar- 
ture from that foreign place. A charge based on the excess cost to 
Customs of providing preclearance services is made to the airline. 
The reimbursable excess cost is the difference between (1) the cost 
of examining and inspecting air travelers and their baggage upon 
arrival in the United States, assuming no preclearance was provid- 
ed, and (2) the cost of providing preclearance for air travelers at 
the place of departure. The reimbursable excess cost is determined 
for each preclearance installation. The charge to each airline for 
preclearance service is its prorated share of the applicable excess 
cost prorated to the aircraft receiving such services during the 
specified billing period (see generally, 19 CFR 24.18). 

It is clear that an airline is making a specific request for Cus- 
toms officers to preclear air travelers and their baggage. The 
charge to each airline is its prorated share of the applicable excess 
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cost prorated to the aircraft receiving such services. Therefore, 
there is a specific charge for a specific service to a specific airline. 

An airline making a request for Customs preclearance services is 
an identifiable beneficiary. The recipient airline is receiving appro- 
priate value because the fee charged by Customs to the airline does 
not exceed the cost of the service rendered. The fact that the public 
interest also may benefit does not preclude an airline from being 
assessed the full charge. 

The formula for setting a fee, including an amount for adminis- 
trative expenses, need not be rigid. The fee need bear only a rea- 
sonable relationship to the cost of the service rendered by Customs. 
Courts have approved OMB’s position that (1) in the absence of a 
formal accounting system for determining administrative overhead, 
no new accounting system need be established to determine this 
cost; and (2) the cost is to be determined or estimated from the best 
available records. 

The 1975 decision of the Comptroller General, discussed above, 
and the 1980 decision of the Comptroller General discussed below, 
are dispositive. No other federal agency commented on this propos- 
al. Customs fees and the assessment of an administrative overhead 
charge of 15 percent of the identified costs of providing the services 
proposed are proper. 

The legislative history to Pub. L. 95-410, the “Customs Procedur- 
al Reform and Simplification Act of 1978,” clearly establishes that 
Congress intended that the general authority of the User Charges 
Statute shall be used as a means to determine the fees to be col- 
lected by Customs to recover its costs to furnish vessel services. An 
allowance for overhead costs is specifically mandated (House 
Report 95-621, 95th Cong., 1st Sess., at 28). 

Comment: The proposed rule is inconsistent with international 
commitments and policies of the United States. The Customs pro- 
posal ignores the United States commitment to the objectives of 
the General Agreement on Tariffs and Trade (Article VIID, to limit 
fees assessed to the approximate cost of services rendered and to 
reduce the number and diversity of fees and charges. 

Preclearance in Canada, Bermuda, and the Bahamas is estab- 
lished and governed by formal International Agreements. The 
“Agreement Between The Government Of The United States Of 
America And The Government Of Canada On Air Transport Pre- 
clearance” (Preclearance Agreement) (Ottawa, May 8, 1974, TIAS 
7825), is cited to support the principle that preclearance is to facili- 
tate air travel. 

It is claimed that Customs offers no explanation for the propriety 
of its proposal in light of section 6.55 of Annex 9 entitled “Interna- 
tional Standards and Recommended Practices—Facilitation To The 
Covention On International Civil Aviation” (Convention), (61 Stat. 
1180). Paragraph 6.55 provides that “Contracting States shall pro- 
vide sufficient services of the public authorities concerned without 
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charge to operators during working hours established by those au- 
thorities.” No notice has been provided to the Council of the Inter- 
national Civil Aviation Organization pursuant to Article 38 of the 
Convention. Article 38 provides in part that any State “* * * 
which deems it necessary to adopt regulations or practices differing 
in any particular respect from those established by an internation- 
al standard, shall give immediate notification to the Internationa! 
Civil Aviation Organization of the differences between its own 
practice and that established by the international standard * * *” 

Response: Customs believes that adoption of the proposal is not 
inconsistent with the General Agreement on Tariffs and Trade. Ar- 
ticle VIII is intended to apply to the transit of merchandise inter- 
nationally, rather than to preclearance of passengers and their 
baggage. Furthermore, Customs is implementing no new fees, but 
merely recalculating how existing fees are to be determined to re- 
cover the cost of a service. Article VIII contains no legal prohibi- 
tion to Customs adoption of its proposal. 

The Preclearance Agreement contains no prohibition to Customs 
preclearance procedure as set forth in section 24.18, Customs Regu- 
lations, nor the proposal to charge administrative overhead. Article 
VI of the Preclearance Agreement provides that an air carrier has 
the option to use either preclearance or post-clearance procedures. 
Article VII(b) provides that “The inspecting Party shall be respon- 
sible for the normal cost of its inspection personnel.” Article VII(c) 
provides that “Any Charges upon air carriers related to preclear- 
ance shall be based on participation at a particular airport location 
and shall be assessed in an equitable and non-discriminatory 
manner.” 

As noted above, an airline requests the preclearance service, and 
agrees to the conditions relative thereto. Airlines are not responsi- 
ble for the normal cost of Customs inspection personnel. Airlines 
are charged only the reimbursable excess cost of the operation on a 
prorated basis, certainly an equitable and non-discriminatory ap- 
proach. Customs also notes that Article IX provides for consulta- 
tion concerning the interpretation, application, and modification of 
the Agreement and of its Annexes. 

Customs believes that Convention is inapplicable here. Para- 
graph 6.55 of Annex 9 to the Convention does not state, nor imply 
that airlines have a right to free preclearance. The Preclearance 
Agreement controls. Even if applicable, however, the Convention 
must be read consistent with the Preclearance Agreement. The 
issue is not whether or not a service will be provided “without 
charge to operators during working hours,” under section 6.55. The 
issue is whether or not under the Preclearance Agreement charges 
for normal costs or reimbursable excess costs upon airlines for pre- 
clearance are proper. 

Assuming arguendo that Article 6.55 is applicable, Article 38 of 
the Convention provides that procedure for Customs to file a notice 
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of any difference. Customs would not, after filing the appropriate 
notice, be prohibited from implementing these fees. Furthermore, 
Articles 84, 85, and 86 provide a mechanism for the settlement of 
disputes. 

Comment: The proposed rule conflicts with the express direction 
of Congressional committees. A Decision of the Comptroller Gener- 
al (59 Comp. Gen. 389, B-196342, April 15, 1980), which cited many 
of the court cases discussed above, determined that pursuant to the 
User Charges Statute, Customs may continue to assess a user 
charge against airlines and recover that portion of its costs (includ- 
ing Treasury Enforcement Communications System) that are in- 
creased by its conducting passenger preclearance on foreign soil. It 
is claimed that the House Appropriations Committee in House Rep. 
No. 96-1090 rejects the Comptroller General’s analysis and “evis- 
cerates” the opinion. 

Customs proposal is similar in nature to a previous Customs pro- 
posal to establish a schedule for commercial aircraft processing fees 
(47 FR 23182, May 27, 1982) and, therefore, Customs ignores the 
will of Congress. It is claimed that Committees from both the 
House and Senate directed Customs to refrain from attempting to 
assess the new user fees. Senate Report No. 97-547 (97th Cong., 2d 
Sess., 23), states: 


It is the intent of the Committee to defer the collection of 
Customs inspection and clearance user fees or charges on com- 
mercial aircraft until these and related issues are carefully 
analyzed and resolved by the Congress. For this reason, none 
of the funds appropriated in this bill shall be used to collect 
such fees and charges. 


House Report No. 97-959 (97th Cong., 2d Sess., 11) states: 


It is the Committee’s intention that none of the funds provid- 
ed in this Act are to be used by the United States Customs 
Service to collect inspection and/or clearance fees on commer- 
cial aircraft as outlined in the proposed amendment to Part 6, 
Customs Regulations (19 CFR Part 6), adding a new section 
6.26 establishing a schedule for commercial aircraft fees. For 
policy reasons, the Committee is not in agreement with this 
proposal, and directs that it be vacated. 


Response: House Report No. 96-1090 (96th Cong., 2d Sess., 12) 
states: 


* * * In view of the fact that this system is used solely for 
law enforcement purposes and does not provide an identifiable 
benefit to airlines or the traveling public, the Committee feels 
that the cost should be borne by the Customs Service. Funds in 
the bill may be used for that purpose. 


Although this language does not lend support to the 1980 opinion 
of the Comptroller General, Customs does not believe that this lan- 
guage negates that opinion. It is the position of the Customs Serv- 
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ice that this regulation is supported by the decision of the Comp- 
troller General. 

The 1982 Senate and House reports stated only that none of the 
funds provided by the relevant act (for the fiscal year ending Sep- 
tember 30, 1983) were to be used to collect inspection and clearance 
fees for commercial aircraft such as those proposed in 1982. The 
new proposal does not violate the referenced Congressional state- 
ments because that fiscal year has passed and the new fees are dif- 
ferent from those proposed in 1982. The 1982 fees were new fees. 
This document merely adds a charge for administrative overhead 
to existing fees. 

Comment: The notice violates Section 2(a) of Executive Order 
12291 in that the proposal should be based on “adequate informa- 
tion concerning the need for and consequences of proposed govern- 
mental action.” 

Response: Customs has carefully considered both the need for and 
consequences of the regulation and has determined that the regula- 
tory action is appropriate. 

Comment: Customs must— 


1. Withdraw the notice of December 21, 1983; 

2. Pursuant to section 4(e) of the Administrative Procedure 
Act (5 U.S.C. 558(e)), repeal section 24.18, Customs Regulations 
(19 CFR 24.18), which “unlawfully imposes costs on carriers for 
preclearance services;” and 


3. Institute a new rulemaking proceeding to establish “a 
refund merchanism which will enable airlines and other com- 
panies to recover unlawful assessments made in contravention 
of IOAA.” 


Response: For the reasons discussed above, Customs has deter- 
mined that the imposition of administrative overhead charges con- 
tained in this document is appropriate and within its authority. 

Preclarance fees are assessed only against a carrier that has re- 
quested and received the services for which the fees are charged. 
Customs believes that the requesting carrier receives a special ben- 
efit. 

Accordingly, Customs is not withdrawing the notice of December 
21, 1983. Moreover, Customs does not believe that section 24.18, 
Customs Regulations (19 CFR 24.18), is contrary to its authority 
and therefore will not take any action to repeal such section or in- 
stitute rulemaking proceedings to establish a refund mechanism 
with respect to fees collected pursuant to such section. 

Comment: Foreign countries will be more inclined to levy similar 
and perhaps higher fees for customs services performed by their re- 
spective government entities. 

Response: Customs disagrees. Implementation of this proposal is 
entirely consistent with its international obligations. It is unlikely 
to result in retaliation by other nations because Customs is simply 





10 CUSTOMS 


redefining how it calculates the cost of existing fees, which are to- 
tally acceptable in the international community. 

Comment: The 15 percent charge is too high and arbitrary; it is 
inflationary. A one to three percent charge, or a flat $2.00 charge, 
is appropriate. 

Response: The Office of Management and Budget has established 
guidelines concerning the determination of administrative over- 
head where no formal accounting system exists. In the absense of 
such a system, the guidelines direct that no new system be devel- 
oped solely to determine administrative overhead costs. Instead, ad- 
ministrative overhead costs are to be determined or estimated from 
the best available records of the agency. On this basis, the Treas- 
ury Department estimated such costs to be 15 percent of identified 
costs of providing services, and recommended that this figure be 
used by Treasury bureaus, including Customs. For these reasons, 
Customs does not believe that the 15 percent charge is excessive or 
arbitrary. Moreover, since it is projected that $6.7 million will be 
collected annually as administrative overhead charges, Customs 
does not believe such an amount will exert inflationary pressure on 
the economy. 

Comment: The increased costs will be passed on to the consumer. 

Response: It is Customs view that it is unlikely that there will be 
a full cost pass-through to consumers. In any event, the actual cost- 
pass-through will be negligible. 


Comment: A 5 percent additional charge to the existing 10 per- 
cent administrative overhead charge for the warehouse operation 
program would mean an effective overhead charge of 15.5 percent. 
Therefore, any and all overhead fees should be applied against the 
base rate. 

Response: The administrative overhead charge will not exceed 15 
percent. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of 5 U.S.C. 605(b), (Regulatory Flexi- 
bility Act, Pub. L. 96-354), it is hereby certified that the regula- 
tions will not have a significant economic impact on a substantial 
number of small entities. It is estimated that the total impact of 
this document will reach $6.7 million. However, the economic 
impact is concentrated on large entities, and in any event, the costs 
to all businesses will be spread over many transactions. Thus, the 
impact is likely to be slight. Accordingly, the regulations are not 
subject to the regulatory analysis of 5 U.S.C. 604. 





CUSTOMS 11 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


Lists oF SuBJECTs IN 19 CFR Part 24 


Customs duties and inspection, Imports, Accounting. 


AMENDMENTS TO THE REGULATIONS 


Part 24, Customs Regulations (19 CFR Part 24), is amended by 
adding a new section 24.21 entitled “Administrative overhead 
charges” in the table of contents, and the regulations as set forth 
below. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: October 1, 1984. 


JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 23, 1984 (49 FR 46118)] 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


24.21 Administrative overhead charges. 

(a) Reimbursable and overtime services. An additional charge for 
administrative overhead costs shall be collected from parties-in- 
interest who are required to reimburse Customs for compensation 
and/or expenses of Customs officers performing reimbursable and 
overtime services for the benefit of such parties under sections 
24.17 and 24.16, respectively, of this part. The cost of the charge for 
administrative overhead shall be 15 percent of the compensation 
and/or expenses of the Customs officers performing the service. 

(b) Other services. An additional charge for administrative over- 
head costs shall be collected from parties-in-interest who are re- 
quired to reimburse Customs for compensation and/or expenses of 
Customs officers performing various services for the benefit of such 
parties. The cost of the charge for administrative overhead shall be 
15 percent of the compensation and/or expenses of the Customs of- 
ficers performing the service. The fees, whether billed or not, in- 
clude, but are not limited to: 

(1) Navigation fees for vessel services in section 4.98; 

(2) Annual fee to operate, and fees to establish, alter, or relocate 
a warehouse facility in section 19.5; 

(8) Fee to establish container stations in section 19.40; 
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(4) Fee for furnishing the names and addresses of importers of 
merchandise appearing to infringe a registered patent in section 
24.12(aX(3); 

(5) Charge for storing merchandise in a Government-owned or 
rented building in section 24.12(c); 

(6) Charge for the sale of in-bond and in-transit seals in section 
24.13(f); 

(7) Charge for the sale of Customs forms in section 24.14(b); 

(8) Charge for preclearing aircraft in a foreign country in section 
24.18; 

(9) Fee for issuing a customhouse broker’s license in section 
111.12(a(2); 

(10) Fee for designating a carrier or freight forwarder as a carri- 
er of Customs bonded merchandise in section 112.12(a); 

(11) Fee for issuing a Customs bonded cartman’s license in sec- 
tion 112.22(a)(2); 

(12) Fee for recording of trademarks in section 133.3; 

(13) Fee for renewing, or recording a change in name of owner, 
or of ownership of, a trademark in sections 133.5(d), 133.6(b), 
133.7(a\(3); 

(14) Fee for recording of trade name in section 133.13(b); 

(15) Fee for recording a copyright in section 133.33(b); and 

(16) Fee for renewing, or recording a change in name of owner, 
or of ownership of, a copyright in sections 133.35(b)\(2), 133.36(b), 
133.37(ay(3); 

(c) No administrative overhead charge. No additional charge for 
administrative overhead costs discussed in paragraphs (a) and (b) of 
this section shall be collected if (1) imposition of such charge is pre- 
cluded by law; (2) there is a formal accounting system for determin- 
ing administrative overhead for a service, in which case that 
system shall be used for determining the cost of the charge for ad- 
ministrative overhead; or (3) the charge for administrative over- 
head for a service is specifically provided for elsewhere in this 
chapter. 


(R.S. 251, as amended (19 U.S.C. 66), 46 Stat. 759 (19 U.S.C. 1624); 97 Stat. 1051 
(31 U.S.C. 9701)) 


19 CFR Part 4 
(T.D. 84-232) 


Customs Regulations Amendment Relating to Payment of 
Tonnage Tax and Light Money 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 





CUSTOMS 13 


SUMMARY: This document amends the Customs Regulations to re- 
quire that in addition to the certificate on Customs Form 1002, a 
cash receipt on Customs Form 5104 will be provided by Customs as 
proof of payment when tonnage taxes and light money are paid to 
Customs by the master of a vessel. Both of these forms are then to 
be presented to Customs by the master upon each entry of the 
vessel during the tonnage year. The forms will establish the date of 
commencement of the tonnage year and insure against overpay- 
ment. This change is part of Customs continuing efforts to develop 
a system to improve control over its collection process. 


EFFECTIVE DATE: December 24, 1984. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
Robert Hamilton, Office of Financial Management and Program 
Analysis (202-566-2596) and Thomas Davis, Office of Inspection 
and Control (202-566-5354); Legal Aspects: Donald Reusch, Carri- 
ers, Drawback and Bonds Division (202-566-5706); Headquarters, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Generally, unless exempted, the U.S. imposes regular and special 


tonnage taxes, and a duty of a specified amount per ton, known as 
“light money,” on all foreign vessels which enter U.S. ports (46 
U.S.C. 121, 128). Section 4.28, Customs Regulations (19 CFR 4.23), 
currently provides that upon each payment of tonnage tax or light 
money, the district director shall give to the master of the vessel a 
certificate on Customs Form 1002. This certificate constitutes the 
official evidence of payment and is to be presented by the vessel 
master upon each entry during the tonnage year in order to estab- 
lish the date of commencement of the tonnage year and to insure 
against overpayment. 

As part of its continuing efforts to develop a system to improve 
control over its collection process, Customs is requiring that in ad- 
dition to the Customs Form 1002, a cash receipt (Customs Form 
5104) is to be provided by Customs as proof of payment when ton- 
nage taxes and light money are paid by the master of a vessel. This 
additional form will provide further protection for the payer vessel 
while aiding Customs in safeguarding monies collected. 


EXECUTIVE ORDER 12291 


It has been determined that this amendment is not a “major 
rule” within the critiera provided in § 1(b) of E.O. 12291, and there- 
fore no regulatory impact analysis is required. 
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REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this amendment because the rule will not 
have a significant economic impact on a substantial number of 
small entities. 

Accordingly, it is certified pursuant to section 3 of the Regulato- 
ry Flexibility Act (5 U.S.C. 605(b)) that the amendment will not 
have a significant economic impact on a substantial number of 
small entities. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


INAPPLICABILITY OF PUBLIC NOTICE REQUIREMENT 


Because this amendment merely implements a procedural protec- 
tion requirement for the benefit of the master of the vessel who 
paid the tonnage taxes and light money, and because it imposes no 
additional duties or responsibilities on the public, it has been deter- 
mined that good cause exists for dispensing with notice and public 
procedure pursuant to 5 U.S.C. 553(b)\(B). 


List oF SuBJECTS IN 19 CFR Part 4 


Customs duties and inspection, imports, vessels. 


AMENDMENTS TO THE REGULATIONS 


Part 4, Customs Regulations (19 CFR Part 4), is amended as set 
forth below: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
Section 4.23 is amended to read as follows: 


§ 4.23 Certificate of payment and cash receipt. 


Upon each payment of tonnage tax or light money, the master of 
the vessel shall be given a certificate on Customs Form 1002 and 
the payer’s receipt copy of the cash receipt (Customs Form 5104) 
upon which payment was recorded. This certificate, along with the 
payer’s receipt copy of the Customs Form 5104, shall constitute the 
official evidence of such payment and shall be presented upon each 
entry during the tonnage year in order to establish the date of 
commencement of the tonnage year and to insure against overpay- 
ment. In the absence of the certificate and the payer’s receipt copy 
of the Customs Form 5104, evidence of payment of tonnage tax 
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shall be obtained from the district director to whom the payment 
was made. 


(R.S. 251, as amended, secs. 2, 3, 23 Stat. 118, as amended, 119, as amended, sec. 
624, 46 Stat. 759, sec. 101, 76 Stat. 72; (6 U.S.C. 301, 19 U.S.C. 66, 1202, 1624, 
46 U.S.C. 2, 3, Gen. Hdnote 11, Tariff Schedules of the United States)) 

WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: November 5, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 23, 1984 (49 FR 46118)] 


19 CFR Part 10 
(T.D. 84-233) 


Elimination of Duty on Articles Imported for Physically or 
Mentally Handicapped Persons 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document finalizes an interim amendment to the 
Customs Regulations to provide a procedure for the duty-free treat- 
ment of imported articles specially designed or adapted for the use 
or benefit of physically or mentally handicapped persons. Many ar- 
ticles for the blind, and some for other handicapped individuals, al- 
ready are entitled to duty-free entry under existing law. This docu- 
ment implements a new law which expands duty-free treatment to 
include articles specially designed or adapted for use by other 
handicapped persons. 


EFFECTIVE DATE: December 26, 1984. 


FOR FURTHER INFORMATION CONTACT: Herbert Geller, Duty 
Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5307) or Richard 
Seppa or Frank Creel, International Trade Administration, U'S. 
Department of Commerce, 14th Street and Constitution Avenue, 
NW., Washington, D.C. 20230 (202-377-1660). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Agreement on the Importation of Educational, Scientific and 
Cultural Materials, known as the Florence Agreement, is an inter- 
national agreement providing for duty-free trade among its signato- 
ries in specified categories of articles. These categories are: (1) 
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books, publications, and documents; (2) works of art and collector’s 
pieces; (3) visual and auditory materials; (4) scientific instruments 
and apparatus; and (5) articles for the blind. 

A Protocol to the Florence Agreement, the Nairobi Protocol, 
broadens the scope of the Florence Agreement to include the duty- 
free entry of several categories of articles. One new category of ar- 
ticles includes materials specially designed for the education, em- 
ployment, and social advancement of physically or mentally handi- 
capped persons. Thus, the Protocol is intended to accord duty-free 
treatment to articles not only for the blind, but for all other handi- 
capped persons without regard to the source of their affliction. The 
Educational, Scientific, and Cultural Materials Importation Act of 
1982, Pub. L. 97-446, is the enactment which makes the interna- 
tional obligations of the Nairobi Protocol part of U.S. domestic law. 

Many articles for the blind, and some for other handicapped indi- 
viduals, already are entitled to duty-free entry under existing stat- 
utes. Items 826.10 and 826.20, Tariff Schedules of the United States 
(TSUS; 19 U.S.C. 1202), provide for the duty-free entry of articles 
for the blind. Legislation implementing the Protocol expands cover- 
age to encompass other articles which are specially designed or 
adapted for use by other handicapped individuals. Consequently, 
Part 4 of Schedule 9, TSUS, has been amended by inserting item 
numbers 960.10, 960.12, and 960.15, “Articles specially designed or 
adapted for the use or benefit of the blind or other physically or 
mentally handicapped persons.” 

The articles added by these new provisions became eligible for 
duty-free treatment on February 11, 1983. Eligibility ends August 
11, 1985. During this period, the duty-free treatment of these arti- 
cles will be reviewed by the President. Because the legislation 
became effective on February 11, 1983, and articles have been en- 
tered duty-free since that date, an interim Customs Regulations 
amendment was published as T.D. 84-17 in the Federal Register on 
January 12, 1984 (49 FR 1482), and it became effective on that date. 
Instructions regarding the duty-free treatment of these articles 
were issued to Customs field officers by memoranda dated Febru- 
ary 22, and July 138, 1983. As noted, items 826.10 and 826.20, TSUS, 
already provide permanent duty-free treatment for those articles 
classified in new items 960.10 and 960.12, TSUS, on a temporary 
basis. Therefore, there is no time limit applicable to duty-free treat- 
ment of these particular articles. 

T.D. 84-17, the interim amendment, provided the procedure for 
the duty-free treatment of imported articles specially designed or 
adapted for the use or benefit of physically or mentally handi- 
capped persons other than articles solely for the blind. That docu- 
ment discussed the rationale behind the amendment and stated 
general guidelines and an example to illustrate the legislative 
intent. 
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DISCUSSION OF COMMENTS 


In response to the interim regulation, two comments were re- 
ceived. One commenter stated that operational criteria governing 
the importation of articles for the handicapped as envisioned in 
item 960.15, TSUS, should be spelled out in detail in the regulation 
to afford adequate guidance to Customs ports to determine duty- 
free treatment of the imported articles. 

Customs believes that detailed guidelines in the regulations 
would be inappropriate. Guidelines, as suggested, could not be in- 
clusive of all possible situations and might be construed to elimi- 
nate duty-free treatment for some articles not included in the 
guidelines. Existing procedures to ensure uniformity in classifica- 
tion should serve item 960.15, TSUS, imports as well as other im- 
ports. A vigorous program of verifying these imports has been insti- 
tuted to assist in complying with item 960.15, TSUS, criteria. 

The commenter also stated that the regulations should empha- 
size that every International Trade Administration Form ITA- 
362P, “Information on Articles for Physically or Mentally Handi- 
capped Persons Imported Free of Duty under Pub. L. 97-446 (other 
than Articles for the Blind)’, should be presented to Customs with 
all information completed. 

Customs has issued instructions to its personnel throughout the 
U.S. to assure the completeness and accuracy of the data required 
on ITA-362P forms. This information though, would be inappropri- 
ate for incorporation in regulations. 

The other commenter felt that Customs should allow the same 
bonding-for-missing document procedure for Form ITA-362P as it 
does for the Generalized System of Preferences (GSP) and Caribbe- 
an Basin Initiative (CBI) importers. 

Customs believes that, unlike GSP or CBI documents which must 
be obtained from an overseas source, Form ITA-362P is available 
at all Customs ports and may be duplicated by importers or their 
agents. The ITA-362P is a simple form which provides to Customs, 
information available and necessary for an importer or agent to 
file an entry summary. This form may be completed within a few 
minutes and there is no reason that it cannot be filed with the 
entry summary. 


EXECUTIVE ORDER 12291 


Because the amendment does not meet the criteria for a “major 
rule’ as defined by § 1(b) of E.O. 12291, the regulatory impact anal- 
ysis precribed by § 3 of the E.O. is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this amendment because it has not had a sig- 
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nificant economic impact on a substantial number of small entities 
nor imposed, or otherwise caused, a significant increase in the re- 
porting, recordkeeping, or other compliance burdens since Febru- 
ary 11, 1983. 

Accordingly, it is certified under the provisions of § 3 of the Reg- 
ulatory Flexibility Act (5 U.S.C. 605(b)) that this rule will not have 
a significant economic impact on a substantial number of small en- 
tities. 


PAPERWORK REDUCTION ACT 


The International Trade Administration, U.S. Department of 
Commerce, submitted Form ITA-362P, to the Office of Manage- 
ment and Budget for approval. The form was approved and its 
OMB approval number is 0625-0118, which expires March 31, 1985. 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, Office of Regulations and Rulings, USS. 
Customs Service. However, personnel from the Department of Com- 
merce and other Customs offices participated in its development. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE ETC. 


ARTICLES SPECIALLY DESIGNED OR ADAPTED FOR USE By HANDI- 
CAPPED PERSONS OTHER THAN ARTICLES SOLELY FOR THE BLIND 


§10.182 Articles Specially Designed or Adapted for Use by 
Handicapped Persons Other Than Articles Solely for the 
Blind. 


(a) Articles specially designed or adapted for use by handicapped 
persons other than articles solely for the blind which are claimed 
to be entitled to free entry under temporary tariff item 960.15, 
Tariff Schedules of the United States (TSUS) (19 U.S.C. 1202), may 
be admitted free of duty by Customs upon the submission of an 
International Trade Administration Form ITA-362P, “Information 
on Articles for Physically or Mentally Handicapped Persons Im- 
ported Free of Duty under Pub. L. 97-466 (other than Articles for 
the Blind)”, which provides specified information about the articles 
to be imported. 

(b) The requirement for Form ITA-362P is limited to merchan- 
dise entered under item 960.15, TSUS. This form may not be treat- 
ed, in accordance with § 141.66 of this chapter, as a missing docu- 
ment. A bond may not be given to Customs for the production of 
this form at the time of entry. Form ITA-362P must be presented 
with the entry summary or with the entry when the entry summa- 
ry is filed at the time of entry. A duty-free entry summary will be 
rejected and appropriate estimated duties required if Form ITA- 
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362P is not presented at the time the entry summary is filed. The 
effective period for duty-free treatment of these articles extends 
until August 11, 1985, unless extended by the President. 


(R.S. 251, as amended, sec. 624, 48 Stat. 759, 77A Stat. 14 (5 U.S.C. 301, 19 U.S.C. 
66, 1202 (Gen. Hdnt. 11), 1624)) 


List oF SuBJEcTS IN 19 CFR Part 10 


Customs duties and inspection, Imports. 


AMENDMENT TO THE REGULATIONS 


Part 10, Customs Regulations (19 CFR Part 10), is amended by 
adding a new center heading and new section 10.182 to read as set 
forth below. 

WILLIAM VON RAaB, 
Commissioner of Customs. 


Approved: November 5, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 26, 1984 (49 FR 46363)] 


(T.D. 84-234) 


Customhouse Broker’s License—Cancellation with Prejudice of 
Customhouse Broker’s License No. 2693 


Pursuant to section 641, Tariff Act of 1930, as amended (19 
U.S.C. 1641), and Part 111 of the Customs Regulations, as amended 
(19 CFR 111.51(b)), notice is hereby given that customhouse bro- 
ker’s license No. 2693 of Ferruccio M. Lisoni is cancelled with prej- 
udice. 


WILLIAM VON RaAas, 
Commissioner of Customs. 


[Published in the Federal Register, November 26, 1984 (49 FR 46523)] 











U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 19, 1984. 
The following are decisions of the United States Customs Service 
which are of sufficient interest or importance to warrant publica- 
tion in the Customs BULLETIN. 
B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


(C.S.D. 84-108) 


This ruling holds that a television receiver with a liquid crystal 
display instead of a picture tube is classifiable under item 685.18, 
TSUS. 


May 17, 1984 
CLA-2 CO:R:CV:V 
071709 KP 
Re: Request for Internal Advice 119/83 Regarding the Classifica- 
tion of a Television Receiver With an LCD Display 

Issue: Whether a monochrome television receiver with a liquid 
crystal display (LCD) is properly classifiable under the provision for 
television receivers and parts thereof, not having a picture tube, 
other, other, in item 685.18, Tariff Schedules of the United States 
(TSUS). 

Facts: The article in question is a (name) pocket television model 
TV-10. It is a pocket-sized television receiver which employs a 
liquid crystal display (LCD) instead of a conventional picture tube. 
The LCD consists of two glass plates which sandwich a layer of ge- 
latinous liquid crystal material. This system creates an image by 
diffusing light. 

The LCD screen measures 2% inches diagonally. The entire arti- 
cle measures 3%6 inches in height, 41%6 inches in width, and 1 
inch in depth. It weighs 11.82 ounces with batteries. 

The television receives channels 2 to 138 (VHF) and 14 to 83 
(UHF). Power sources are 3-AA batteries; an automobile cigarette 
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lighter, using an optional car adapter; and household current, 
using an optional A/C adapter. 

Law and analysis: Counsel for the importer describes the article 
as a complete pocket-sized portable television receiver that lacks a 
conventional television picture tube. As such, he claims it is most 
specifically described under item 685.18, TSUS. 

The portions of the Tariff Schedules relevant to the case read as 
follows: 


Radiotelegraphic and radiotelephonic transmission and re- 
ception apparatus; radiobroadcasting and _ television 
transmission and reception apparatus, and parts thereof: 
Television apparatus, and parts thereof: 

Television receivers and parts thereof: 
Having a picture tube: 
Complete television receivers 
* * * * 
Not having a picture tube: 

Printed circuit boards and ceramic substrates 
with components assembled thereon, for 
color receivers subassemblies containing 
one or more of such boards or substrates, 
except tuners or convergence assemblies: 

685.15 Entered with components enumerated in 
headnote 3(b)(i) of this part 
685.16 


685.17 
685.18 
685.19 


Counsel reasons that the provisions for television receivers with- 
out a picture tube other than the provision in item 685.18, TSUS, 
are inapplicable by their terms. He contends that item 685.15 does 
not describe the TV-10 because the TV-10 is more than printed 
circuit boards, ceramic substrates with components assembled 
thereon for color receivers, or subassemblies containing one or 
more such boards or substrates. 

We agree with counsel for the following reasons. “Complete” tel- 
evision receivers are defined in headnote 8, of schedule 6, part 5, as 
television receivers, fully assembled, whether or not packaged or 
tested for distribution to the ultimate purchaser. Complete receiv- 
ers are included only under the provision for television receivers 
and parts thereof “having a picture tube” in items 685.11 through 
685.14, TSUS. A liquid crystal display is physically and electroni- 
cally different from a “picture tube” within the meaning of the 
Tariff Schedules. Therefore, we consider the provisions for televi- 
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sion receivers “having a picture tube,” items 685.11 to 685.14, to be 
inapplicable to the TV-10. 

In choosing between the provisions for “television receivers not 
having a picture tube,” items 685.15 to 685.18, and “other television 
apparatus and parts thereof,” item 685.19, we consider the former 
to more specifically provide for the TV-10. The requirements that 
an article be a television receiver and lack a picture tube are more 
difficult to satisfy than the requirement that an article be televi- 
sion apparatus or parts thereof. 

We consider the TV-10 to be more than the articles described in 
items 685.15, 685.16, and 685.17, TSUS. Accordingly, we are in 
agreement with counsel that the TV-10 is properly classifiable 
under the provision for television receivers and parts thereof, not 
having a picture tube, other, other, in item 685.18. 

Conclusion: In our opinion, the (name) pocket television, model 
TV-10, pocket-sized LCD television receiver, is properly classifiable 
under the provision for television receivers and parts thereof, not 
having a picture tube, other, other, in item 685.18, TSUS, currently 
dutiable at a rate of 4.5 percent ad valorem. Your sample is re- 
turned. 

Effect on other rulings: None. 


(C.S.D. 84-109) 


This ruling holds that frozen crabmeat, whether or not packed in 
airtight containers, which has not been subjected to other processes 
of “preparation” or “preservation” within the scope of those terms 
for tariff purposes, is classifiable under the provisions for fresh, 
chilled or frozen crabmeat in item 114.15, TSUS. 


June 12, 1984 
CLA-2 CO:R:CV:VS 
073094 LCS 


Re: Decision on Application for Further Review of Protest No. 
3801-3-001163 


This protest was filed on May 17, 1983, against your decision in 
the classification and resulting rate of duty assessed on certain en- 
tries of frozen crabmeat, a product of Canada, entered at Detroit, 
in the liquidations as follow: 





Entry No. | 





Entry date Liquidation date 


83-709877-2 | May 25, 1983. 
83-709376~-2 | Do. 
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Issue: Whether the merchandise, in its condition as imported, is 
classifiable under the provision for fresh, chilled, or frozen crab- 
meat in item 114.15, Tariff Schedules of the United States (TSUS), 
as claimed by protestant, dutiable as a product of Canada at the 
column 1 rate of duty of 7.5 percent ad valorem, or, as required to 
be entered and as liquidated, under the provision for prepared or 
preserved crabmeat in airtight containers in item 114.20, TSUS, 
dutiable at the column 1 rate of duty of 11 percent ad valorem. 

Facts: The merchandise at issue consists of fully cooked snow 
crab meat, packed 5 pounds to a Cryovac bag, apparently sealed, 
frozen, and packaged 6 bags to a cardboard carton. 

Law and analysis: The concerned import specialist (IS), relying 
on a “Report of Classification and Value,” Customs Form (CF) 
6431A, dated February 9, 1983, regarding a previous entry by an- 
other party of apparently the same class or kind of merchandise, 
Headquarters ruling C:A-2:R:CV:MC, 059815 CM (March 3, 1979), 
and C.I.E.s 58/53 and 1159/65, as well as a Customs Laboratory 
Report (January 17, 1983) concerning the same type of Cyrovac 
bags, required the subject entries to be entered and subsequently 
liquidated them under the provision for prepared or preserved 
crabmeat in airtight containers in item 114.20, TSUS. 

Subsequent to liquidation, the National Import Specialist (NIS), 
by CF 6431A (April 27, 1983), altered his position, as previously set 
forth in the relied-upon CF 6431A of February 9, 1983, stating that 
the merchandise is classifiable in item 114.15, TSUS; however, the 
IS disagreed, supported by both the District and Region. 

The above-cited Headquarters ruling letter provides in pertinent 
part that “{[t]he classification of crabmeat is dependent upon its 
condition as imported [,] as well as the type of container in which it 
is packed * * *. [J]f the poly bag is of sufficent thickness * * * and 
the product has been sterilized and * * * hermetically sealed [,] it 
would be considered [‘]prepared or preserved [‘, emphasis provid- 
ed].”” Additionally, citing the Summaries of Trade and Tariff infor- 
mation, Schedule 1, Volume 3 (TC Publication 289, 1969), at page 
115, the ruling states that fresh crabmeat must be kept refrigerat- 
ed, while canned crabmeat is packed in sealed containers and steri- 
lized. 

Further, C.LE. 1159/65 of November 10, 1965 (TC 453.733 AL, No- 
vember 5, 1965), also cited by the IS as supporting his position, 
clearly distinguishes between crabmeat which has been ‘“* * * pre- 
served by sterilization and vaccum packing cans [emphasis provid- 
ed] * * *,” fresh frozen crabmeat in non-airtight poly bags, and 
vacuum canned fresh frozen crabmeat in non-airtight poly bags, 
and vacuum canned fresh frozen crabmeat requiring refrigeration. 
The former, preserved by sterilization and vacuum canning (air- 
tight) is “prepared or preserved” for tariff classification purposes 
and classifiable in item 114.20, TSUS. The latter two forms were 
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held classifiable as fresh, chilled, or frozen crabmeat in item 114.15, 
TSUS. 

Similarly, Headquarters ruling letters CLA-2:R:CV:MC, 060572, 
November 22, 1979 (i.e, crabmeat, “if prepared, but not airtight 
containers,” classified in item 114.15 [sic] TSUS, while, if prepared 
or preserved and in airtight containers in item 114.20, TSUS); 
CLA-2-:RRUCGC, 065325 LCS, September 15, 1980; and, most re- 
cently, CLA-2-CO:R:CV:G, 072644 LCS, September 31, 1983, clearly 
distinguish the Customs treatment applicable to various forms of 
crabmeat. 

In order to fall within the scope of the provision set forth in item 
114.20, TSUS, crabmeat must be (1) prepared or (2) preserved, 
either alternative or both requiring some significant process of 
preparation or preservation advancing the product beyond the 
state of fresh, chilled, or frozen crabmeat, and (3) packaged in air- 
tight containers. All crabmeat is cooked, that being a prerequisite 
to its removal from the shell (see Summaries of Trade and Tariff 
Information, cited supra, as well as Headquarters rulings, cited 
supra). Accordingly, cooking, insofar as crabmeat is concerned, does 
not per se constitute either preparation or preservation for tariff 
purposes. 

The term “prepared” has been defined as meaning ordinarily 
that the processing involved advances the product in condition and 
makes it more valuable for its intended use. Stone & Downer Co. v. 
United States, 17 CCPA 34, T.D. 43323 (1929), aff’g. T.D. 42835. It is 
patently obvious that, under the facts presented in the instant situ- 
ation, there is no “preparation” of the instant product for purposes 
of item 114.20, TSUS. 

Furthermore, the courts have held, and Headquarters has con- 
sistently followed such holdings, that freezing, being only a tempo- 
rary or transitional process, arrests change in or decomposition of 
a product only for so long as the product remains frozen, a tempo- 
rary preservation. The term “preserved” contemplates a process 
whereby the product’s stability has been changed or altered (i.e., 
advanced) beyond a mere “in transit” or temporary arrest of 
change in or decomposition of the product and requires no outside 
source to retain the product’s “preserved” condition. It is “more or 
less a permanent preservation.” ‘Preserved products are ready for 
use in their condition as obtained by the preservative process.” 
United States v. Conkey & Co., 12 Ct. Cust. Appls. 552 T.D. 40783 
(1925), and cases cited therein; Frosted Fruit Products Co. v. United 
States, 18 Cust. Ct. 119, C.D. 1054 (1947). 

Accordingly, since the product is neither “prepared” nor “pre- 
served” for tariff classification purposes, the issue of whether the 
particular or any Cyrovac bag in which it is packed before freezing 
is airtight is moot, since the term “in airtight containers” applies 
only to “prepared or preserved” crabmeat and has no applicability 
whatsoever to fresh, chilled, or frozen crabmeat, where the princi- 
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pal “preservation” process is both temporary and requires the ex- 
ternal application of chilling or freezing. 

Holding: Frozen crabmeat (by definition, “cooked”), whether or 
not packed in airtight containers, which has not been subjected to 
other processes of “preparation” or “preservation” within the scope 
of those terms for tariff purposes, is classifiable under the provi- 
sions for fresh, chilled or frozen crabmeat in item 114.15, TSUS. 

Accordingly, you are hereby directed to allow the protest in full 
and to provide the protestant with a copy of this decision. 

Effect on prior rulings: Insofar as any prior rulings are not in 
accord with the decision herein, they are hereby overruled. 


(C.S.D. 84-110) 


This ruling holds that the breach of an agreement in a purchase 
contract in which the foreign manufacturer was to designate the 
American importer as its agent to enable the importer to use the 
merchandise in the United States may be considered as a basis for 
drawback pursuant to 19 U.S.C. 1313(c). 


June 15, 1984 
DRA-1-CO:R:CD:D 
216912 R 

Issue: Whether an agreement in a purchase contract that con- 
cerns the use of the imported merchandise, rather than its tangible 
characteristics, can be considered in a drawback claim under 19 
U.S.C. 1313(c). 

Facts: The importer ordered a drug for manufacturing use 
through a Swiss drug broker. The drug was made by a Spanish 
drug manufacturer. During the period of the sale and importation, 
foreign drugs were required to be certified by the United States 
Food and Drug Administration. That certification procedure in- 
volved two steps: the drug itself was tested against Food and Drug 
Administration standards, and the certification requester had to be 
an agent of the drug manufacturer. 

At the time of importation, the Spanish manufacturer had not 
appointed the importer as its agent. Certification on two of the 
batches of drugs in the shipment was denied because of the absence 
of the agency designation. The remaining batches in the shipment 
were certified for use in the United States. However, the certified 
batches were found to be off color. Thereafter the importer export- 
ed the entire shipment and claimed drawback under 19 U.S.C. 
1313(c). Drawback was granted on the certified, but off-color, 
batches and denied on the two batches that had been refused certi- 
fication based on the absence of an agency designation. This ruling 
addresses only those two batches. 

Law and analysis: The provision for refunds on rejected mer- 
chandise was first suggested by Mr. Ogden L. Mills, then Undersec- 
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retary of the Treasury during hearings on Tariff Readjustment in 
1929. Hearings before the Committee on Ways and Means on Tariff 
Readjustment—1929, 70th Cong., 9749 (February 25, 1929). Mr. 
Mills suggested the provision to help American importers who re- 
ceive goods that were so far from specifications as to be useless. 
The legislative history shows that the suggestion of Mr. Mills and 
its underlying reasoning was adopted. H. Rept. 7, 71st Cong. 161 
(1929); H. Doc. 15, 71st Cong., 333 (1929); and S. Rept. 37, 71st 
Cong.; 62 (1929). By the Customs Simplification Act of 1953 (Act of 
August 8, 1953, Pub. L. 83-243, 65 Stat. 175) the provision was ex- 
panded to cover merchandise shipped without the consent of the 
consignee. The stated purpose of the change was to prevent hard- 
ship for importers who paid duty on unordered goods. S. Rept. 632, 
88rd Cong., 11 (1953). 

There have been a number of interpretations of the law by the 
courts. Although the decision in Lansing Company v. U.S., 77 Cust. 
Ct. 92, CD 4675 (1976) was limited by T.D. 77-121 (1977), that limi- 
tation related to the questions of unmerchantability or implied 
warranties rather than whether a specification had to be shown by 
documentary evidence. In Lansing Company, supra, at 95, the court 
concluded that a specification for merchandise need not be written 
in order to be entitled to drawback under 19 U.S.C. 1313(c). Simi- 
larly, in the case of Mattia Locatelli v. U.S., T.D. 46390 (Cust Ct. 
1933), the court found for the drawback claimant on the basis of 
oral specifications. Oral specifications also appear to have figured 
in the decision of Weinberg v. U.S., 26 Cust. Ct. 336 Abs. 55136 
(1951). 

The Customs Service has authorized drawback based on unwrit- 
ten specifications. In a letter to the Collector of Customs at Galves- 
ton (DB 734.21) of April 11, 1961, the Chief, Classification and 
Drawbacks, found that a certain cleaning machine did not conform 
to the specifications of a verbal purchase order and authorized 
drawback. In another letter, to the Collector of Customs at New 
York (DB 734.21) of July 5, 1961, that same Customs officer found 
that there was a definite understanding between the foreign suppli- 
er and American importer that an instrument needed for erecting 
the imported machine would be furnished for erecting the machine 
and that the instrument would be in working condition when fur- 
nished. Based on that finding, drawback under 19 U.S.C. 1313(c) 
was authorized on exportation of the defective instrument. The 
Deputy Commissioner of Customs in a letter to the Collector of 
Customs at New Orleans (DB 734.21) of February 20, 1962, stated 
that a certain catalyst appeared to have been purchased for the ex- 
press purpose of producing methanol and that the failure of that 
catalyst to so perform warranted treating that catalyst as not con- 
forming to sample or specification. The Deputy Commissioner also 
authorized drawback under 19 U.S.C. 1313(c) in a letter to the Col- 
lector of Customs at Pembina (DB 734.21) of May 3, 1963, when im- 
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ported seeds were recalled by the Canadian Government even 
though the consignee was not aware of the specifications applicable 
to the particular shipment then in issue. The Chief Counsel, in a 
letter prepared by the Drawback and Bonds Branch, to the Assist- 
ant to the Chief Counsel (DB 734.21) of July 30, 1964, held that on 
the basis of testimony introduced by the importer, there was a 
prima facie case within the Customs criterion for drawback under 
19 U.S.C. 1313(c). Finally, the Deputy Commissioner in a letter to 
the Collector of Customs at Galveston (DB 734.21) of June 3, 1965, 
stated that oral representations by the foreign supplier to the im- 
porter, if believed by the Collector, warranted the granting of 
drawback. 

The next point is whether a purchase requirement that does not 
go to the characteristics of the imported article itself can be said to 
be a specification. In C.S.D. 79-408, it was held that a patent in- 
fringement that made an imported sewing machine unmarketable 
in the United States was not within the scope of 19 U.S.C. 1313(c). 
However, it was stated that there was no evidence that the import- 
er provided for protection against patent infringement in the pur- 
chase contract. Consequently, that decision is not relevant to a situ- 
ation in which the terms of sale included such a provision. 

In C.S.D. 81-141, the Customs Service held that, although certain 
goods met all of the tangible requirements set in the purchase 
order, the failure to ship enough of the goods to be usable, when 
the quantity desired was part of the sales contract, warranted the 
granting of drawback. In T.D. 47899(2) (1935), the quantity of mer- 
chandise desired in an order was a specification even if the order 
was based on a sample or a description of the merchandise. In a 
letter to the Collector of Customs, at Ogdensburg (DB 734.21) of 
March 24, 1961, the Chief, Classifications and Drawbacks, found 
that certain goods conformed to all tangible specifications of the 
purchase order. The Chief also found that the seller included a 
guarantee of performance in the sales contract. Based on that 
latter finding, notwithstanding the fact of conformance to tangible 
specifications, the failure to meet the guarantee, the Chief author- 
ized drawback. In a letter (201224) of February 14, 1974, the Direc- 
tor, Carriers, Drawback and Bonds Division, implied that, had the 
drawback claimant stipulated certain marking or labeling require- 
ments in its purchase order, the failure to meet those requirements 
could have been a basis to grant drawback. While there are admin- 
istrative decisions to the contrary, if the importer can show that it 
bargained for something beyond that of the tangible characteristics 
of the goods actually received, a narrow view of the term “specifi- 
cation” should not be used to defeat drawback eligibility. The ad- 
ministrative decisions just discussed better meet the stated purpose 
of the statute: to prevent an American importer who contracts 
with a foreign supplier to be assured that all of the contract terms 
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will be met or the importer can at least recoup most of the duty 
upon compliance with the drawback law and regulations. 

Holding: The breach of an agreement in a purchase contract 
under which the foreign manufacturer was to designate the Ameri- 
can importer as its agent to enable the importer to use the mer- 
chandise in the United States may be considered as a basis for 
drawback under 19 U.S.C. 1313(c). 


(C.S.D. 84-111) 


This ruling holds that men’s and boy’s sleeveless woven pullover 
garments are classified as shirts in item 379.95, TSUS. Men’s or boys’ 
sleeveless pullover garments with full front openings are classifiable 
under the basket provision, in item 379.96, TSUS. 


June 26, 1984 
CLA-2 CO:R:CV:G 
073713/807769 PR 


This ruling concerns the tariff classification of three men’s gar- 
ments. 

Facts: Three samples were submitted. It is stated that the sam- 
ples are products of either Taiwan, Korea, or Hong Kong. 

Style 3046 is a loose fitting man’s woven pullover which extends 
below the waist. It is made from fabric that is labeled to be 65 per- 


cent polyester and 35 percent cotton. It has a stand collar with a 
metal snap closure, a partial front zippered opening, no sleeves, a 
straight hemmed bottom, and a zippered opening that extends from 
the bottom of the left armhole to the hem of the garment. On each 
side of the garment, extending half way down the front and back of 
the garment are three pieces of fabric, integral to the garment, 
that have been stitched together to create a pleated or tucked 
effect. They form almost the full width of the shoulder and taper 
downward on each side to a point. The center fabric forms a pleat. 
Starting from the fabric closest to the neck opening, these fabrics 
can be described as appearing to be a tuck, a pleat, and the end of 
the panel. For the purposes of this inquiry, we will assume that the 
three pieces of fabric are not stitched together in such a manner 
that any of them is considered tucking. 

The second garment, style Nelson, is also a loose fitting pullover 
which extends below the waist. The woven fabric which forms most 
of the garment is labeled to be 65 percent polyester and 35 percent 
cotton. The garment has a 2% inch knit waistband, no collar and 
no sleeves. A flap-like extension of the back panel extends over 
each shoulder and snaps to the front panel. When these flaps are 
not snapped in place, there is nothing which holds the garment on 
to the shoulders and the garment is, more or less, in the shape of a 
tube. On each side of the garment, directly below each armhole, 





30 CUSTOMS 


there are similar flap-like extensions from the back panel which 
extend over the front panel and snap into place. Unsnapping of the 
side flaps will create an opening from the shoulder area down to 
within 1% inches of the waistband. Each flap on the garment, in 
the shoulder areas and on the sides, has three metal snaps. 

The third sample, style Tonto, extends below the waist and is 
made from a woven fabric labeled to be 65 percent polyester and 35 
percent cotton. It is a loose fitting sleeveless garment with a full 
front opening that is loosely joined with 2 interlocking metal 
clasps. It has no collar or sleeves and has an inserted pocket with 
zipper closure located on the chest portion of each front panel. 
Each front panel is constructed of three pieces of fabric and has 
four metal eyelets. 

Issue: The issue presented by two of the garments is whether 
sleeveless woven garments are classifiable under the provision for 
other men’s or boys’ wearing apparel, not ornamented, not knit, 
shirts, in item 379.95, Tariff Schedules of the United States (TSUS), 
or whether they are not shirts and, therefore, classifiable in the 
basket provision, item 379.96, TSUS. The sample, Tonto, presents 
the additional question of whether it is a vest, and classifiable also 
in item 379.96. 

Law and analysis: There was a time when all men’s and boys’ 
woven shirts had sleeves. Accordingly, any woven sleeveless gar- 
ment that would otherwise be considered a shirt was not classifi- 
able as a shirt for tariff purposes because it was not recognized in 
the trade and commerce of this country as such. However, we are 
now advised by our National Import Specialist, who consulted vari- 
ous domestic manufacturers and importers, that the trend in men’s 
and boys’ apparel is to have sleeveless shirts. The submitted sam- 
ples are similar to the garments which are currently being mer- 
chandised in this country as “disco-shirts” or “muscle shirts.” 

We agree with the conclusion of our National Import Specialist 
that men’s and boys’ woven sleeveless garments that would other- 
wise be classified as shirts except for the fact that they lack 
sleeves, are now accepted, and known in the trade and commerce 
of the United States as shirts. Accordingly, styles 3406 and Nelson, 
both of which are pullovers, are classifiable as shirts. 

Style Tonto presents a different problem. It has, with its full 
front opening and lack of sleeves, the style and appearance of a 
vest—a garment worn over a shirt. 

Holding: Accordingly, the samples, styles 3406 and Nelson, are 
classifiable as shirts, in item 379.95, TSUS, with duty at the rate of 
19 cents per pound plus 27.5 percent ad valorem. Style Tonto is 
classifiable under the basket provision, item 379.96, with duty at 
the rate of 12 cents per pound plus 22.3 percent. Styles 3406 and 
Nelson fall under textile restraint category 640 and style Tonto 
falls under textile restraint category 659. 
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CUSTOMS 
(C.S.D. 84-112) 


This ruling holds that repackaged imported honey which will be 
processed and blended with domestic honey in the United States is 
not substantially transformed and the repackaged product is there- 
fore subject to the country of origin marking requirements imposed 
by 19 U.S.C. 1304. 


July 2, 1984 
MAR 2-05 CO:R:E:E 
724640 HL 

This ruling concerns the country of origin marking requirements 
applicable to repackaged imported honey which will be processed 
and blended with domestic honey in the United States. 

Issue: Whether, pursuant to section 134.25, Customs Regulations 
(19 CFR 134.25), domestically repackaged foreign honey must be 
marked to indicate the country of origin where the imported honey 
has been processed in the United States by heating, purification, 
and then blended with domestic honey; whether such processing 
“substantially transforms” the imported product into a product of 
the United States, thereby exempting the repackaged product from 
country of origin marking requirements imposed by 19 U.S.C. 1304, 
as implemented by 19 CFR 134.25. 

Facts: Imported crude honey, in its condition on importation is 
usually a crystalized solid or semi-solid, entered in bulk form in 
660-pound steel drums. Because the imported product has not been 
refined or processed prior to importation, but rather taken from 
the beehive, the product is contaminated with foreign matter, in- 
cluding beeswax particles, bee fragments, wood particles, pollen, 
propolis, and dirt. In addition, the imported honey may have a high 
moisture content making it unsuitable for retail sales. 

Following importation, the crude honey is subjected to processing 
which includes liquefaction, flash heating, purification, and blend- 
ing. 

Liquefaction is begun by scrubbing the exterior of the imported 
drums of honey and placing the drums in an oven. After 12 hours 
of temperatures ranging from 135-140 degrees Fahrenheit, the 
honey is liquified and then allowed to settle at 90 degrees for an- 
other 12 hours to ensure complete liquefaction. 

Flash heating is then performed in a flash heater with tempera- 
tures of 155-160 degrees F. This process destroys the yeast which 
could ferment the honey. Thus, the destruction of the yeast 
through flashheating provides a lengthened shelf life. 

Purification is accomplished by pumping the honey through a 
vacuum tank in order to remove air bubbles and foam, and then 
through a filtering system to remove the beeswax and other con- 
taminants previously described. 

To this point, sophisticated and expensive equipment has been 
utilized by skilled technicians. Blending also requires the services 
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of a skilled taste tester in a blending operation which involves the 
selection of various honey colors and floral sources in order to 
create consistent year round color, flavor, and moisture content. It 
is claimed that the blend may contain from 30 to 60 percent domes- 
tic honey, and that the domestic processing and blending with do- 
mestic honey yields a domestic cost consistently in excess of 50 per- 
cent of that represented by the imported product. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), requires that, unless excepted, every ar- 
ticle of foreign origin or its container must be legibly, permanently, 
and conspicuously marked to indicate the country of origin to an 
ultimate purchaser in the United States. Section 134.33, Customs 
Regulations (19 CFR 134.33), providing for the so-called “J-list” ex- 
ceptions, exempts foreign natural products (such as honey) from in- 
dividual marking requirements. However, the containers of such J- 
list articles must be marked to indicate the country of origin of the 
articles contained therein. Drums of imported honey, therefore, 
must be marked with the country of origin of the honey. 

Prior to October 23, 1983 (the effective date of new Customs Reg- 
ulation, 19 CFR 134.25), imported J-list articles could reach ulti- 
mate purchasers in the United States without any country of 
origin marking merely by domestically repackaging the articles in 
new, unmarked containers. In order to fulfill the legislative pur- 
pose of 19 U.S.C. 1804, the new regulation ensures that an ultimate 
purchaser will be aware of the country of origin of the merchandise 
he buys by requiring the new containers of repackaged J-list arti- 
cles to be marked tc indicate the origin of the repackaged contents. 
Thus, a repackaging operation could no longer thwart the intent of 
19 U.S.C. 1304, provided the foreign J-list articles were not trans- 
formed into American articles by domestic processing prior to re- 
packaging. That is to say, if foreign J-list articles are transformed 
into new and different articles of commerce following importation, 
but prior to repackaging, then the new Customs Regulation, 19 
CFR 134.25, would not apply (because the repackaging operation 
would involve articles that were now considered products of the 
United States owing to their transformation). See infra. 

In Headquarters Ruling 722985 of October 14, 1983, the Customs 
Service held that honey imported in bulk and blended and repack- 
aged with domestic honey is subject to the country of origin mark- 
ing requirements of 19 U.S.C. 1304, as implemented by the new reg- 
ulation, 19 CFR 134.25. A multiple country of origin listing label 
was permitted, however, to simplify the marking of the repackaged 
and blended product. The ruling did note that the filtration to 
cleanse and blending to achieve the desired color and taste did not 
result in a substantial transformation of a foreign product into a 
product of the United States. “The product is honey when imported 
and it remains honey after cleansing and blending.” 
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The Customs Service has been asked to reconsider its initial view 
that the subject domestic processing does not result in a “substan- 
tial transformation.” New information concerning the domestic 
processing has been submitted as described in the Facts. 

Whether a substantial transformation has occurred depends 
upon a comparison of the article before the processing which is 
claimed to effect such transformation and the article after the proc- 
essing. Examination of the processing operations are also in order. 
It is a well-settled principle of Customs law that, in order for a sub- 
stantial transformation to be found, a new article having a new 
name, character, and use, must emerge from the processing. United 
States v. Gibson-Thomsen Co. Inc., 27 C.C.P.A. 267, C.A.D. 98 (1940). 
When the Customs court applied the substantial transformation 
test in Midwood Industries Inc. v. United States, 64 Cust. Ct. 499, 
C.D. 4026 (1970), the processing met the test because it converted 
producers’ goods into consumers’ goods. The case of United States 
v. Murray, 621 F. 2d 1163 (1st Cir. 1980), required that the process- 
ing significantly enhance the value of the article undergoing the 
process. In Uniroyal Inc. v. United States, 542 F. Supp. 1026 (C.LT. 
1982) the court required a comparison of the complexity and cost of 
the processing which created the initial article versus the complex- 
ity and cost of the processing allegedly transforming that article 
into a new and distinct article. No matter how these cases applied 
the test, each court recognized that in order to determine whether 
a substantial transformation has occurred, each case must be decid- 
ed on its own particular facts. 

In this case, it is claimed that the imported honey is fundamen- 
tally changed in form by U.S. processing operations, i.e., the physi- 
cal properties of the import are changed by liquefaction and the in- 
hibition of recrystallization. We are told that the flash heating 
which destroys the yeast is a preservation process, and that yeast 
destruction is similar in purpose to canning and cooking operations 
which have been held to constitute substantial transformation. See 
William Camp Co. v. United States, 24 C.C.P.A. 142, T.D. 48623 
(1936); Headquarters Ruling 063886 of August 11, 1980; Headquar- 
ters Ruling 060272 of March 14, 1979. It is stressed that the purifi- 
cation (filtration) process fundamentally changes the importation 
from inedible raw material to a food which meets U.S. health 
standards (U.S.D.A. voluntary standards). In addition, it is claimed 
that the blending of various foreign honeys and domestic honey is 
not a mere combining, but a process which creates a new article 
with both a new taste and color, a new article in which the import 
has been integrated losing its identity. 

Applying the Midwood Industries test, the argument has been 
made that the imported crude crystallized honey, not readily capa- 
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ble of use by the consumer * in its imported state, is changed from 
a producers’ good into a consumers’ good. It is claimed that, absent 
destruction of the yeast, the honey would soon be valueless. Al- 
though the article before and after processing is still referred to as 
“honey,” the case of United States v. International Paint Co., 35 
C.C.P.A. 87, C.A.D. 376 (1948), has been cited for the proposition 
that a name change is not dispositive in deciding the issue of sub- 
stantial transformation. Applying the Murray test, we note the 
value added by U.S. processing is said to be in excess of 50 percent. 
In view of the Uniroyal case, we are reminded that the domestic 
processing is complex compared to the foreign processing which, 
aside from the work done by the bees, is nil. The domestic process- 
ing is capital intensive, requiring technical and expensive equip- 
ment, as well as skilled operation; and blending requires the art of 
taste testing. 

Customs position on blending, as applied in Headquarters Ruling 
722985 of October 14, 1983, was based on our view that blending is 
a “mere combining” rather than a transforming. See 19 CFR 
134.14. At first glance, the blending of foreign honey and domestic 
honey yields merely honey, albeit a blend. It is now suggested that 
the blend is a new and different article of commerce with a new 
color and taste different from the component honeys. This blend 
purportedly has a different market as well. It is our view that this 
change is subtle and not fundamental. Hence, we adhere to our po- 
sition that blending of honeys is not a substantial transformation. 

With respect to purification and filtration to remove contami- 
nants, we are bound to follow the well-settled principle of Customs 
law that the mere cleansing of an article, or “getting it by itself,” 
is not a manufacturing process which transforms the article. Thus, 
in Parodi Erminjo and Co. v. United States, 6 Cust. Ct. 288, C.D. 
485 (1941), it was held that olive oil from Spain, subjected to three 
separate filtering processes in France, was still a product of Spain. 
Accordingly, mere filtration does not substantially transform the 
subject honey. See also Headquarters Ruling 711119 of September 
10, 1979 (filtering and packaging of molasses held not to be a sub- 
stantial transformation). 

It is claimed that the honey is not merely filtered and blended, 
but also heated to destroy yeast and prevent fermentation, thus 
making the flash heating process akin to a canning process. The 
heating not only liquefies, but also prevents yeast and granulation 
from shortening shelf life. Thus, it is argued, flash heating is simi- 
lar to the preservation of food subjected to a canning process. As 
we understand it, however, “canning” or “thermal processing,” ac- 
cording to the Encyclopaedia Britannica, is a complex process de- 


* The consumers in this case are claimed to be either bakeries which require a uniform, light, mild tasting 
honey, or retail consumers who prefer processed honey over raw, unprocessed honey (not being inclined to per- 
form filtration and heating themselves); thus, it is argued that it is irrelevant that imported honey can be resold 
to consumers in the same condition as imported. 
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scribed as follows: “Following cleaning, usually under high-pres- 
sure sprays, the food to be preserved is processed by whatever 
method is appropriate (e.g., husking, soaking, straining, blanching); 
the product is then canned by high-speed automatic machinery 
that exhausts air and other gases from the containers by vacuum 
and seals the containers. The packaged food is then subject to heat 
at or above the boiling point of water, depending on the food; com- 
monly the temperature is about 240 (degrees) F . . . The containers 
are then cooled by water; for large cans the water is applied under 
pressure to prevent buckling .. . .” Flash heating may help pre- 
serve the honey, but the process seems not nearly as complex as 
canning which has been held to be a substantial transformation. 
Flash heating appears to us more as a cleansing or refining process 
rather than a transforming process, and a mere cleansing is not a 
substantial transformation. Additionally, the application of heat in 
order to form a more fluid product seems not to substantially 
transform the character of the honey itself. 

Rough statistics have been offered to prove that the domestic 
processing and blending with domestic honey adds significantly to 
the value of the imported honey. It is our understanding that the 
cost of the imported honey ranges from 34 to 38 cents per pound. 
Domestic processing ranges from 10 to 15 cents per pound. The 
final product cost may reach $1.25. Admittedly, a large portion of 
the value added in the United States is the value of the domestic 
honey blended with the foreign honey. Because blending is a mere 
combining, the added value attributed to the domestic honey is not 
as crucial a factor as claimed. It is not clear what portion of the 
final product cost is the cost of repackaging (i.e., cost of repacking 
and jars); however, because repackaging is not a substantial trans- 
formation, any such costs cannot be considered. We believe that 
such repackaging costs may be substantial. On the other hand, it is 
our belief that the cost of the basic processing (i.e., filtration, heat- 
ing) is relatively inexpensive, especially when compared to the cost 
of the final repackaged product. 

In any event, it is our position that the final result of such do- 
mestic processing and blending in the case before us is merely 
honey—in a more refined state than imported, but not fundamen- 
tally changed. Honey subjected to the processing in issue is still 
honey. The tariff classification of processed honey and unprocessed 
honey is the same. Accordingly, we conclude that no substantial 
transformation has occurred. We adhere to our decision of October 
14, 1983 (Headquarters Ruling 722985). 

Holding: Because imported honey, domestically processed by fil- 
tration, heating, and blending with domestic honey, is not substan- 
tially transformed, the repackaged product is subject to country of 
origin requirements imposed by 19 U.S.C. 1304, as implemented by 
19 CFR 134.25, and clarified in Customs Ruling 722985. 
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This ruling holds that the country of origin marking of coffee mugs 
by means of paper adhesive labels is acceptable under 19 U.S.C. 1304, 
unless the coffee mugs will be further processed in the United States 
in such a way that the marking will not survive the processing. 


July 13, 1984 
MAR 2-05 CO:R:E:E 
724978 HL 


This ruling concerns the proper country of origin marking of 
coffee mugs. 

Issue: Whether paper adhesive labels are adequate for country of 
origin marking of coffee mugs under 19 U.S.C. 1304, especially in 
the case of coffee mugs further processed in the United States by 
decalcomania and kiln firing. 

Facts: Ceramic coffee mugs in glazed condition are imported into 
the United States by importers who decorate the coffee mugs by 
means of decalcomania and kiln firing. During the firing process, 
paper adhesive labels with country of origin marking are de- 
stroyed. Alternatively, the glazed coffee mugs may be sold as im- 
ported without further processing or decoration. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), requires that, unless excepted, every ar- 
ticle of foreign origin or its container must be legibly, permanently 
and conspicuously marked to indicate the English name of the 
country of origin to an ultimate purchaser in the United States. It 
is pertinent to note that section 134.44(b), Customs Regulations (19 
CFR 134.44(b)), approves the use of paper sticker labels provided 
they are affixed in a conspicuous place and so securely that, unless 
deliberately removed, they will remain on the article while it is in 
storage or on display and until it is delivered to the ultimate pur- 
chaser. Thus, Customs has ruled that paper sticker labels bearing 
the country of origin marking are acceptable for ceramic coffee 
mugs. See Customs Ruling 713710 (November 3, 1980). The country 
of origin marking must also be in close proximity, and in a size 
comparable, to any United States address appearing on the article 
or sticker label itself. See section 134.46, Customs Regulations (19 
CFR 134.46). 

To the contrary, however, a paper adhesive label will not be ade- 
quate if the coffee mugs will be further processed in the United 
States in such a manner that the paper label will be destroyed or 
obscured. If an importer or his transferee intends to decorate the 
coffee mugs by means of decalcomania which involves adhering a 
decal to the mug and kiln firing the decal into the glaze, then a 
paper label will be destroyed in the kiln and never reach the ulti- 
mate purchaser. In this regard, it is Customs position that the im- 
porter who performs the decalcomania and kiln firing of an al- 
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ready-glazed coffee mug is not the ultimate purchaser because such 
processing does not effect a substantial transformation of the im- 
ported mug into a new and different article of commerce with a 
new name, character, and use. See United States v. Gibson-Thom- 
sen, 27 C.C.P.A 267, C.A.D. 98 (1940) and 19 CFR 134.35; see also 
Customs ruling 707057 (December 10, 1976). In such case, a more 
permanent method of marking such as embossing is necessary in 
order to survive such further processing in the United States. 

This ruling will become effective ninety (90) days from the date 
of publication in the Customs Bulletin. 

Holding: Country of origin marking of coffee mugs by means of 
paper adhesive labels is acceptable under 19 U.S.C. 1304, unless the 
coffee mug will be processed in the United States in such a way 
that the marking will not survive the processing. A more perma- 
nent method of marking will be necessary in the case of importers 
who subject already-glazed coffee mugs to decalcomania and kiln 
firing; such processing does not effect a substantial transformation 
of the mugs and such processors are not the ultimate purchasers 
for marking purposes. 


(C.S.D. 84-114) 


This ruling holds that a shift in the chief use of domestically 
produced utility scissors from medical to non-medical provides that 
the scissors should be classified under item 650.92, TSUS. Headquar- 
ters ruling 067985, CLA-2 CO:R:CV:V dated January 27, 1983 on this 
same subject is hereby revoked. 


July 17, 1984 
CLA-2 CO:R:CV:V 
071182 FF 

This is in reply to your letter dated February 15, 1983, concern- 
ing the classification of utility scissors. This matter was also the 
subject of our letter of January 27, 1983, in which we advised you 
that the scissors in question are classifiable under the provision for 
other medical instruments in item 709.27, Tariff Schedules of the 
United States (TSUS). 

The utility scissors (or shears) in question have the general ap- 
pearance of bandage scissors, measure over 7 inches in overall 
length, and have two large plastic ring finger grips and short later- 
ally angled stainless steel cutting blades with blunt tips. You are of 
the opinion that these scissors should be classified under the provi- 
sion for other scissors and shears valued over $1.75 per dozen in 
item 650.92, TSUS, since you believe that the scissors are principal- 
ly used in a wide variety of applications rather than chiefly as 
medical instruments. In support of this opinion your letter provid- 
ed various promotional and sales materials showing that the scis- 
sors are used to cut a wide variety of materials (e.g., aluminum, 
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wire, copper, linoleum, tile, and plastics) as well as figures from 
one domestic producer showing 37.4 percent medical and 62.6 per- 
cent non-medical sales of these scissors in 1982. In addition, in a 
letter dated October 25, 1983, you advised us that, as concerns the 
only two known domestic producers of these scissors, 1982 sales of 
these scissors were 45 percent medical and 55 percent non-medical 
whereas for the first 6 months of 1983 the medical sales had de- 
creased to 33 percent while the non-medical sales had increased to 
67 percent. 

Based on the information which you have submitted, and in par- 
ticular the recent sales figures pertaining to the two domestic pro- 
ducers, it appears that there has been a shift in the chief use of the 
domestically produced scissors from medical to non-medical. We 
alsc believe that this shift in chief use would also apply to similar 
imported scissors, and in this regard we have seen two recent ad- 
vertisements for imported scissors of this type which are clearly 
being marketed for universal use. Accordingly, the position set 
forth in our letter to you of January 27, 1983, no longer appears to 
be correct as we now agree that these scissors should be classified 
under the provision for other scissors and shears valued over $1.75 
per dozen in item 650.92, TSUS. 

A copy of this letter is being sent to all ports in order to ensure 
the uniform classification of the merchandise in question. 


(C.S.D. 84-115) 


This ruling holds that the cost of repairs to certain watch modules 
is dutiable on reimportation. Repairs made free under warranty or a 
warranty in effect which is included in the purchase price of the 
merchandise when originally imported is irrelevant in this case. (19 
CFR 141.2, Headnote 2(a), Subpart B, Part 1, Schedule 8, TSUS. 


July 17, 1984 
CLA-2 CO:R:CV:V 
543180 BNS 


To: District Director of Customs, Hartford, Connecticut 06103 
From: Director, Classification and Value Division 


Subject: Dutiability of Solid-State Watch Modules Repaired 
Under Warranty; Request for Internal Advice No. 99/83 

Your memorandum dated July 15, 1983, attached correspondence 
from (name) (Importer) seeking internal advice concerning the du- 
tiability of certain watch modules returned by Importer to its over- 
seas supplier for free repair under warranty. Importer claims that 
the original transaction price for the modules included an amount 
to cover the cost of the repair warranty; and that duty was in 
effect paid in advance for the repairs. Importer states that under 


457-979 0 - 84 - 6 
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the above circumstances, and pursuant to headnote 2, subpart B, 
part 1, schedule 8, Tariff Schedules of the United States (TSUS), it 
would be “reasonable” to value the repairs at zero dollars. Alterna- 
tively, Importer claims it would be proper to liquidate both the 
original and repair entries in conjunction with each other so that 
duty is paid only once. 

Initially, General Headnote 1, TSUS, provides that, “all articles 
imported into the customs territory of the United States from out- 
side thereof are subject to duty or exempt therefrom * * *.” Cus- 
toms has consistently interpreted the above provision as mandating 
that merchandise be classified and dutied accordingly on each oc- 
cassion on which it is imported unless there is a particular tariff 
provision exempting it from duty. See R. Sturm, A Manual of Cus- 
toms Law 38 (1st ed. 1974); 19 CFR 141.2. Accordingly, the fact that 
the merchandise was repaired free under warranty or that the war- 
ranty in effect might have been included in the purchase price of 
the merchandise which was originally imported is irrelevant to our 
determination in this case. 

Rather, it is quite clear that the merchandise in question was 
properly classified under item 806.20, TSUS, which provides for ar- 
ticles exported for repairs or alterations. Under item 806.20 duty is 
assessed on the cost or value of the repairs or alterations pursuant 
to headnote 2(a), subpart B, part 1, schedule 8, TSUS. That head- 
note indicates: 


(a) The value of repairs, alterations, processing, or other 
change in condition outside the United States shall be— 
(i) the cost to the importer of such change; or 
(ii) if no charge is made, the value of such change, 
as set out in the invoice and entry papers; except that, if 
the appraiser concludes that the amount so set out does 
not represent a reasonable cost or value, then the value of 
the change shall be determined in accordance with section 
402 of this Act. 

Item 806.20, TSUS, was intended to exempt merchandise re- 
turned after being repaired or altered from being dutied on its full 
value, as would otherwise be the case absent the existence of this 
provision. See headnote 1, part 1, schedule 8, TSUS. Rather, it was 
unambiguously intended in all circumstances that duty be assessed 
on the basis of a reasonable cost or value for the alteration or 
repair in question. Likewise, the headnote which Importer cites as 
authority for valuing the repair in question at zero dollars specifi- 
cally contemplates that some repairs or alterations would be in- 
voiced at no charge. In such cases the headnote provides a means 
for ascertaining a reasonable cost or value for the repair. Finally, 
no specific further duty exemption or reduction was provided for 
(either in schedule 8 of the TSUS, the valuation law, or in any 
other statute) in cases where merchandise is returned free under 
warranty. 
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Under the above circumstances we conclude that a reasonable 
value for the repairs in question should be ascertained from either 
the invoices accompanying the merchandise, or otherwise in ac- 
cordance with 19 U.S.C. 1401a. In this regard, from the data provid- 
ed in the file, valuation of the repairs in question on the same basis 
on which out-of-warranty repairs are valued appears to be reasona- 
ble. 

Finally, there is absolutely no basis for liquidating the original 
entries in conjunction with the repair entries so that duty is paid 
only once. Rather, as previously discussed, merchandise is classifi- 
able on each and every importation in accordance with the appro- 
priate section of the TSUS. 

Please provide Importer with a copy of this memorandum. 


(C.S.D. 84-116) 


This ruling holds that liquidated damages for failure to safely 
deliver bonded merchandise may be assessed against a bonded 
carrier and a bonded cartman if the circumstances make it impossi- 
ble for Customs to determine which party caused the loss. If satisfac- 
tory evidence is presented to the District Director by either party 
that the loss was not their fault, the claim against the carrier or 
bonded cartman should be canceled (19 CFR 158.1 and 158.4). 


July 18, 1984 
BON-1-CO:R:CD:D 
216966 R 


Issue: Whether both a bonded carrier and a bonded cartman can 
be held liable for failure to safely deliver bonded merchandise en- 
trusted to their custody. 

Facts: A bonded carrier received a shipment of merchandise in 
an unsealed container to be transported in bond. It is assumed for 
the purpose of this ruling that the Customs Service can show that 
the carrier actually received all of the merchandise. The carrier 
transported the container to the destination port. The carrier re- 
quested and received permission to transfer the container to a Cus- 
toms bonded cartman without direct supervision by a Customs offi- 
cer. The cartman carted the unsealed container to a place not 
under the control of a Customs officer where the container was 
opened and examined by Customs. The examining Customs officer 
discovered that some of the merchandise, which had been received 
by the carrier and which was manifested, was missing. 

Law and analysis: Under 19 CFR 18.4(a)(1) conveyances in which 
carload lots are transported are to be sealed under Customs super- 
vision. That section also provides that sealing may be waived in 
certain circumstances with the consent of the carrier. When seal- 
ing is waived, 19 CFR 18.8(a) provides that any loss is presumed to 
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have occurred while the merchandise was in the possession of the 
carrier, absent a presentation of conciusive contrary evidence. The 
position of the Customs Service, as expressed in 19 CFR 158.1 and 
158.4, is that authorizing a carrier to make delivery to the consign- 
ee or the next carrier does not, by itself, satisfy the carrier’s obliga- 
tion to the Custpms Service to safely deliver all merchandise placed 
in the carrier’s custody. There is no reason why delivery to a 
bonded cartman, instead of to the ultimate consignee, should place 
a bonded carrier in any better position than its position under 19 
CFR 158.4. 

With respect to the transfer of the container from the bonded 
carrier to the bonded cartman, the situation is analogous to the sit- 
uation in Nopco Chemical Division v. Blaw-Knox Company, 281 A 
2d. 793, 59 N.J. 274 (1971). In that case, the Supreme Court of New 
Jersey held that while obtaining a “clear receipt” from a prior 
party in a chain of transportation may be evidence of delivery visi- 
bly in good order, it does not have the same effect with respect to 
concealed damage. Similar reasoning was applied in the case of 
Tuschman v. Pennsylvania Railroad Company, 230 F. 2d. 787, 791 
(8rd Cir. 1956). Consequently, the transfer to the Customs bonded 
cartman ‘without any exceptions noted by the cartman should not 
serve to exonerate the carrier with respect to a concealed loss of 
merchandise from the container. 

The cartman’s responsibility to safely deliver all merchandise to 
the district director is independent of the carrier’s performance ob- 
ligation. See the discussion in Herman v. Railway Express Agency, 
85 A 2d. 284, 287, 17 N.J. Super (1951), and Utica Mutual Insurance 
Company v. Port Cargo Motor Lines, 478 F. Supp. 351, 353 
(S.D.N.Y., 1979). Because neither the carrier nor the cartman took 
any steps such as sealing the container when they accepted the 
container and the transfer was done without direct Customs super- 
vision, it is impossible, at this point, to determine whether the loss 
was due to the fault of the carrier, the cartman, or both. The Cus- 
toms Service is in the same position as was the consignee in the 
Nopco Chemical Division case, supra. The reasoning applied there 
should apply here. 

Holding: Because the liabilities to the Customs Service of bonded 
carriers and bonded cartmen are independent, liquidated damages 
for failure to safely deliver bonded merchandise may be assessed 
against both if the circumstances make it impossible for Customs 
to determine who caused the loss. To the extent that either person 
presents evidence, satisfactory to the district director, that the loss 
was not due to their fault, the claim against the person should be 
canceled. 
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(C.S.D. 84-117) 


This ruling holds that an orange juice concentrate-based product, 
consisting of additives not permissible under FDA Standards of 
identity for orange juice or orange juice concentrate either because 
of their nature or quantity, is properly classifiable under the provi- 
sion for other edible preparations, not specially provided for, in item 
183.05, TSUS. 


July 26, 1984 
CLA-2 CO:R:CV:VS 
553167 LCS 
This is in reply to your letter of April 11, 1984, on behalf of (Co. 
Name), regarding the tariff status of an orange juice concentrate- 
based product, produced in Mexico and intended, after importation 
into the United States, for use in the production of an orange-fla- 
vored soft drink. 
You describe the product as having the following composition by 
volume: 


Component ingredient Percentage 





Orange Juice Concentrate (65° Brix) 87.0 
Orange Peel Extract (Cloudifier) 10.5 
Citric Acid (Acidifier) 2.25 
Sodium Benzoate (Preservative) 0.24 
Orange Oil 0.0066 
Artificial Color: 
Yellow No. 5 0.0004 
Yellow No. 6 0.0003 








It is your contention that this product is properly classifiable 
under the provision for either beverages, not specially provided for 
(n.s.p.f.), item 166.40, Tariff Schedules of the United States (TSUS), 
or, alternatively, other edible preparations, n.s.p.f., in item 183.05, 
TSUS. 

In support of your primary contention, you cite Heublein, Inc. v. 
United States, 50 Cust. Ct. 118, C.D. 2398 (1963), for the proposition 
that the term “fit for beverage purposes,” as included in headnote 
1, schedule 1, part 12, TSUS (i.e, ‘* * * fit for use as beverages or 
for beverage purposes”), includes within its scope ‘* * * all prep- 
arations or ingredients which may ultimately be consumed as a 
beverage, even though the preparations must be mixed with other 
ingredients and subjected to processing before they can be used as 
a beverage.”’ We do not dispute the fact that the product at issue 
falls within the scope of the cited headnote; however, that headnote 
is not controlling in the instant classification. 
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Headnote 1, schedule 1, part 12, subpart B, TSUS, in which sub- 
part the contended for item 166.40, TSUS, is found, sets forth the 
more restrictive criterium that “[t]he provisions of this subpart 
cover only products fit for use as beverages * * * [emphasis sup- 
plied].” This phrase, notable for the absence of the broader phrase 
“* * * or for beverage purposes” in the above-cited part 12 head- 
note, has been consistently held by the courts and by the Customs 
Service to encompass only products which, in their condition as im- 
ported, are potable and ready to consume. Strohmeyer & Arpe Co. v. 
United States, 28 CCPA 34, C.A.D. 121 (1940); Wah Shing Co. v. 
United States, 44 CCPA 155, C.A.D. 654 (1957); and Headquarters 
ruling MCB 464.622 S, 017490, May 19. 1972. 

Accordingly, the product in question, although conceivably 
within the scope of the provisions set forth in schedule 1, part 12, 
TSUS, by virtue of headnote 1 of that part (i.e., under the provision 
for other citrus juice concentrate in item 165.35, TSUS), as well as 
in item 183.05, TSUS, your alternative position, it is precluded 
from classification in schedule 1, part 12, subpart B, TSUS, by 
virtue of headnote 1, thereto. 

Insofar as the provision for other citrus fruit juice concentrate in 
item 165.35, TSUS, is concerned, we believe that the common and 
commercial identity of orange juice concentrate, by which standard 
the scope of the provision set forth in item 165.35, TSUS, is to be 
determined, precludes classification of the product at issue therein. 
Food and Drug Administration Standards of Identity for orange 
juice and orange juice concentrate (21 CFR 141.135-141.146), recog- 
nized by the Customs Service as generally delineating the scope of 
those terms in the trade and commerce of the United States, clear- 
ly prohibit the identification of products containing certain added 
ingredients, either at all or in quantities such as herein present, 
even if such ingredients are normally present (albeit in lesser 
amounts), as orange juice or orange juice concentrate. Accordingly, 
the instant product is not within the common or commercial under- 
standing of orange juice concentrate, having been processed beyond 
the scope thereof by the addition of significant and substantial 
“foreign” or excess ingredients, and, therefore, | is precluded from 
classification in item 165.35, TSUS. 

Since the term “edible preparations” does not require that prod- 
ucts within its scope be ready for consumption in their condition as 
imported, the orange juice concentrate-base product described 
above is properly classifiable under the provision for other edible 
preparations, n.s.p.f., in item 183.05, TSUS, dutiable as a product of 
Mexico at the reduced column 1 rate of duty of 10 percent ad valo- 
rem. 

Merchandise classifiable therein has been declared an “eligible 
article” for purposes of the Generalized System of Preferences 
(GSP) and, since Mexico has been denominated a beneficiary devel- 
oping country (BDC), the orange juice concentrate-based product at 
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issue may be entitled to duty-free entry if properly certified and 
otherwise meeting the requirements of the GSP. 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 113, 141, and 172 


Proposed Customs Regulations Amendments Relating to Time 
Allowed to Submit Missing Documents 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: Customs is considering amending its regulations relat- 
ing to the time period allowed to submit missing documents re- 
quired at the time entry or entry summary documents are filed in 
connection with the importation of merchandise. Consideration is 
being given to reducing the time period for providing various un- 
available documents from the present 6 months, to 60 days. 

Significant backlogs have occurred as a result of the extended 
submission period. It is thought that reducing the permissible time 
period to 60 days will aid in reducing the backlog and will produce 
more consistent disposition in processing the entries, without im- 
posing any significant additional burden on importers. 

This notice invites public comment with respect to the merits of 
the proposal. 
DATE: Comments must be received on or before January 22, 1985. 
ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, Room 2426, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Herb Geller, Duty 
Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5307). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 484(a), Tariff Act of 1930, as amended by section 102 of 
the “Customs Procedural Reform and Simplification Act of 1978” 
(19 U.S.C. 1484(a)), provides that entry of imported merchandise 
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shall be made by filing the documentation necessary to enable Cus- 
toms to determine whether the merchandise may be released from 
Customs custody. The documentation necessary to classify and ap- 
praise merchandise and to verify statistical information must be 
filed at the time prescribed by regulations, either when entry is 
made, or at any time within 10 working days thereafter. 

Part 141, Customs Regulations (19 CFR Part 141), provides proce- 
dures for the entry of merchandise and the presentation of the nec- 
essary entry documentation. One of the conditions set forth in sec- 
tion 141.91, Customs Regulations (19 CFR 141.91), which must be 
met by an importer that is unable to provide the required invoice 
at the time the entry or entry summary documentation is filed, is 
the filing of a bond. The bond provides, as a condition of its satis- 
faction, for the production of any missing invoices, declarations, 
certificates, or other documents required in connection with the 
entry of imported merchandise, in the form and within the time 
limits required by regulations. 

Part 113, Customs Regulations (19 CFR Part 113), sets forth the 
general requirements applicable to Customs bonds. Section 113.42, 
Customs Regulations (19 CFR 113.42), provides that except where 
another period is fixed by law or regulation, a 6-month period from 
the date of the transaction is allowed for the production of a docu- 
ment for which a bond or stipulation is given. The regulation also 
gives the district director of Customs authority to grant an exten- 
sion. Pursuant to § 113.43(a), Customs Regulations (19 CFR 113- 
43(a)), extensions may be obtained for the production of documents 
mentioned in § 113.42, by filing a written application. Extensions 
may be granted for one additional 2-month period. The 6-month 
period for submission of a required invoice is also stated in 
§ 141.91(d), Customs Regulations (19 CFR 141.91(d)), the provision 
which details the conditions under which an incomplete entry or 
entry summary may be accepted. The invoice must be submitted 
within 6 months after the date of the filing of the entry or entry 
summary. 

Part 172, Customs Regulations (19 CFR Part 172), contains provi- 
sions relating to the giving of notice of liquidated damages incurred 
under the terms of any bond posted with Customs, the filing of pe- 
titions for relief from liquidated damages incurred, and the consid- 
eration of such petitions. Section 172.22(b), Customs Regulations (19 
CFR 172.22(b)), provides conditions under which the bond charge 
for the production of missing invoices may be cancelled by the dis- 
trict director of Customs upon payment of $25 as liquidated dam- 
ages. The second of those conditions is the production of the miss- 
ing document within 6 months after the date the entry or entry 
summary is required to be filed. 

Customs recently completed a national audit of its fines, penal- 
ties and forfeitures process, during which the various time periods 
and extensions permitted by its regulations to provide bonds for, 
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and to submit documents not available at the time of entry or 
entry summary filing, were analyzed. One recommendation emerg- 
ing from that audit was to reduce the time permitted for such 
filing from 6 months, to 60 days. 

Customs believes that reducing the 6-month time period stated in 
§§ 113.42, 141.91 and 172.22(b) to 60 days will serve to reduce the 
on-going backlog of entries pending action, speed-up the processing 
of entries, and produce more consistency in the regulations. A 60- 
day period is already provided for production of country of origin 
certificates, evidence of direct shipment, and warehouse entries (19 
CFR §§ 10.173, 10.174, and 141.61, respectively). 

Given today’s communication technology, with electronic trans- 
mission of documentation, etc., Customs does not believe that short- 
ening the time period would impose any significant burden on the 
importing community. The current 6-month period has been effec- 
tive for over 100 years (Article 334, Customs Regulations (1874)), 
and does not reflect the realities of modern business. Perhaps most 
important, however, is the fact that many of the bondable docu- 
ments required, are needed to substantiate free or reduced-duty 
entry. The delays currently experienced in processing the entry 
documents and collecting the payment of proper duties are not in 
keeping with sound management and fiscal policies. 

Customs realizes that circumstances arise from time to time 
which might make it impossible to meet 60-day deadline for pro- 
duction of documents. Therefore, the discretionary authority given 
to the district director to grant extensions is not being amended. 

This notice invites public comment with respect to the merits of 
this proposal before any further action is taken. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.6, Treasury Depart- 
ment Regulations (31 CFR 1.6), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Headquarters, 1301 Constitution Avenue, 
NW., Washington D.C. 20229. 


EXECUTIVE ORDER 12291 


This proposal is not a “major rule” as defined in § 1(b) of E.O. 
12291. Accordingly, a regulatory impact analysis is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
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are not applicable to this proposal because the rule, if promulgated, 
will not have a significant economic impact on a substantial 
number of small entities. 

Accordingly, it is hereby certified under the provisions of § 3 of 
the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the rule, if pro- 
mulgated, will not have a significant economic impact on a sub- 
stantial number of small entities. 


List oF SuBJECTS IN 19 CFR Parts 113, 141, anp 172 


Customs duties and inspection, Imports. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended (19 U.S.C. 66); section 624, 46 Stat. 759 (19 U.S.C. 1624). 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, Cus- 
toms Headquarters. However, personnel from other Customs offices 
participated in its development. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Parts 113, 141, and 172, Customs Regula- 
trions (19 CFR Parts 113, 141 and 172), as set forth below: 


PART 113—-CUSTOMS BONDS 


1. It is proposed to amend § 113.42 by removing the words “6 
months”, and inserting, in their place, the words “60 days.” 

2. It is proposed to amend the first sentence of § 113.43(a) by re- 
moving the parenthetical phrase “(other than an invoice or docu- 
ment which must be produced within 2 months, as provided in 
§ 141.61(e) of this chapter).” Further, in the same sentence, it is 
proposed to remove the words “6 months” and insert, in their 
place, the words “60 days.” 


PART 141—ENTRY OF MERCHANDISE 


It is proposed to amend § 141.91(d) by removing the words “6 
months” and inserting, in their place, the words “60 days.” 
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PART 172—LIQUIDATED DAMAGES 


It is proposed to amend § 172.22(b) by removing the words “6 
months” and inserting, in their place, the words “60 days.” 
WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: November 5, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 23, 1984 (49 FR 46161)] 











U.S. Customs Service 


General Notices 


19 CFR Part 175 


Receipt of Domestic Interested Party Petition Concerning Tariff 
Classification of Unfinished Duck-Type Footwear 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; so- 
licitation of comments. 


SUMMARY: Customs has received a petition submitted on behalf 
of a domestic interested party with respect to the tariff classifica- 
tion of unfinished duck-type footwear. The petitioner contends that 
the articles are currently incorrectly classified under a provision of 
the Tariff Schedules of the United States (TSUS) which has a low 
duty rate and entitles the articles to duty-free treatment under the 
Generalized System of Preferences (GSP), if they are imported from 
a beneficiary developing country. The petitioner believes that the 
articles should be reclassified under either of two provisions of the 
TSUS, both of which carry a higher duty rate and do not entitle 
the articles to duty-free treatment under the GSP. This document 
invites comments with respect to the correctness of the current 
classification of the imported articles. 


DATE: Comments must be received on or before January 22, 1985. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, Room 2426, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229 (202-566-8237). 


FOR FURTHER INFORMATION CONTACT: Donald Cahill, Clas- 
sification and Value Division, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 516, Tariff Act of 1930, as amended (19 
U.S.C. 1516), a domestic interested party petition has been filed 
with respect to the tariff classification of imported unfinished duck- 
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type footwear. The articles, in their imported condition, consist of 
gum rubber rolled soles to which heels of the same material have 
been attached. The interiors of the footwear possess heel counters 
and textile linings, as well as vamps, boxed toes, quarters, molded 
portions of the uppers, shanks, and formed in-steps. The articles 
are fully and permanently lasted and they have been manufac- 
tured to the point that their shoe sizes, both as to length and 
width, have been established. The unfinished footwear is completed 
in the U.S. by having the remaining portion of the upper stitched 
to it and, in some cases, an insole inserted. 

The described articles are currently classified under the provi- 
sion for “Articles not specially provided for, of rubber or plastics: 
Other: Parts of Footwear,” in item 774.50, Tariff Schedules of the 
United States (TSUS; 19 U.S.C. 1202), at 7.3 percent duty rate. Arti- 
cles classified under this provision are eligible for duty-free treat- 
ment under the Generalized System of Preferences (GSP), if im- 
ported from a beneficiary developing country. 

The petitioner contends that the unfinished footwear is properly 
classifiable under the provision for “Footwear which is over 50 per- 
cent by weight of rubber or plastics or over 50 percent by weight of 
fibers and rubber or plastics with at least 10 percent by weight 
being rubber or plastics: Hunting boots, galoshes, rainwear, etc. 
(con.): * * * Other,” in item 700.538, TSUS, which carries a duty 
rate of 37.5 percent. In the alternative, the petitioner contends that 
the imported articles are correctly classifiable under the residual 
provision for “Other footwear: * * * Other’ in item 700.95, TSUS, 
which has a duty rate of 12.5 percent. The imported articles are 
not eligible for GSP treatment under these two tariff classifica- 
tions. 

Customs current classification of the imported articles under the 
provision for other articles not specially provided for, of rubber or 
plastics, parts of footwear, is based upon past Customs rulings 
wherein unfinished footwear susceptible to more than one tariff 
classification in its contemplated finished condition, had been clas- 
sified under the provision for parts of footwear according to compo- 
nent material of chief value, rather than as finished footwear 
under other provisions of the TSUS. In these rulings, Customs 
stated that General Interpretative Rule 10(h), TSUS, which pro- 
vides that “unless the context requires otherwise, a tariff descrip- 
tion for an article covers such article whether assembled or not as- 
sembled and whether finished or not finished’”’, was not applicable 
in cases in which the imported article was not susceptible of proper 
classification. The unfinished footwear in these cases, in their con- 
templated finished condition, would be classifiable under different 
tariff provisions, depending upon the nature of the finishing oper- 
ation, i.e., whether it resulted in the imported article being made 
into a shoe, boot, slipper, etc. The footwear was therefore deemed 
not susceptible of proper classification in its condition as imported 
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and, consequently, the unfinished principle of General Interpreta- 
tive Rule 10(h), TSUS, was inapplicable. 

The petitioner claims that despite the fact that the imported ar- 
ticles could be finished into articles which would fall into different 
footwear classification provisions, depending upon the nature of the 
finishing operation, the imported articles should nevertheless be 
classifiable under tariff provisions for finished footwear, in accord- 
ance with long-recognized statutory and judicial principles of Cus- 
toms jurisprudence. The petitioner states that the exclusion of the 
unfinished footwear from the purview of General Interpretative 
Rule 10(h) and its classification under a tariff provision for parts of 
footwear, which disregards the finishing operation altogether, is 
unwarranted and unjustified. 

The petitioner further claims that since more than one tariff pro- 
vision could embrace the duck-type unfinished footwear after the 
finishing operation, General Interpretative Rule 10(d), TSUS, be- 
comes applicable in determining under which of the competing 
tariff provisions the imported footwear should be classified. Under 
this rule, in part, if two or more tariff descriptions are equally ap- 
plicable to an article, the article is subject to duty under the de- 
scription for which the original statutory rate is highest. Petitioner 
states that of all the finished footwear tariff provisions, item 
700.53, TSUS, carries the highest original statutory duty rate of 75 
percent for column 2 countries and 37.5 percent for column 1 coun- 
tries. Therefore, item 700.53, TSUS, must be the footwear provision 
under which the imported unfinished duck-type footwear is classifi- 
able. 

In the alternative, the petitioner argues that if Customs were to 
reject classification of the imported articles as finished footwear 
under any of the specific footwear provisions contained in items 
700.05 through 700.90, TSUS, because they potentially satisfy more 
than one specific footwear classification provision, they would qual- 
ify for classification under item 700.95, TSUS, the residual foot- 
wear classification provision. Petitioner contends that this is man- 
dated by Headnote 1 of Subpart A, Part 1, Schedule 7, TSUS, 
which provides that all footwear, including unfinished footwear, by 
operation of General Interpretative Rule 10(h), must be classified 
in Subpart A, Part 1 of Schedule 7, TSUS, which covers items 
700.05 through 700.95, with exceptions for footwear with perma- 
nently attached skates or snowshoes, hosiery, and imported knit 
footwear. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments from interested parties on the classifica- 
tion issue. The domestic interested party petition, as well as all 
comments received in response to this notice, will be available for 
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public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552) and § 1.6, Treasury Department Regulations (31 
CFR 1.6), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 
p.m. at the Regulations Control Branch, Room 2426, Customs Head- 
quarters, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 


This notice is published in accordance with § 175.21(a), Customs 
Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 
Approved: November 5, 1984. 


JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 23, 1984 (49 FR 46163)] 


19 CFR Part 175 


Receipt of Domestic Interested Party Petition Concerning Tariff 
Classification of Operatic and Theatrical Costumes 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; so- 
licitation of comments. 


SUMMARY: Customs has received a petition submitted on behalf 
of a domestic interested party with respect to the tariff classifica- 
tion of operatic and theatrical costumes rented to certain US. 
opera and theater companies. The petitioner contends that the arti- 
cles are currently incorrectly classified under a duty-free provision 
of the Tariff Schedules of the United States (TSUS), and should be 
reclassified under a provision of the TSUS which carries a duty 
rate. This document invites comments with respect to the correct- 
ness of the current classification of the imported articles. 


DATE: Comments must be received on or before January 22, 1985. 
ADDRESS: Comments (preferably in triplicate) may be submitted 
to the Commissioner of Customs, Attention: Regulations Control 


Branch, Room 2426, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229 (202-566-8237). 
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FOR FURTHER INFORMATION CONTACT: Thomas Lindmeier, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 516, Tariff Act of 1930, as amended (19 
U.S.C. 1516), a domestic interested party petition has been filed 
with respect to the tariff classification of operatic and theatrical 
costumes imported for the use of certain opera and theater compa- 
nies in the United States. The costumes are rented by the U‘S. 
companies for the duration of a particular production, and then re- 
turned to the foreign exporter. 

The described articles are currently classified under the provi- 
sion for “Articles imported for the use of any public library, any 
other public institution, or any nonprofit institution established for 
educational, scientific, literary, or philosophical purposes, or for the 
encouragement of the fine arts: Regalia,’ in item 851.30, Tariff 
Schedules of the United States (TSUS; 19 U.S.C. 1202), free of duty. 
The petitioner contends that these articles are properly classifiable 
under one of the dutiable provisions of Schedule 3, TSUS, for wear- 
ing apparel. 

The petitioner claims that past Customs rulings do not support 
the use of item 851.30, TSUS, for the duty-free importation of the 
costumes. The petitioner states that these rulings apply item 
851.30, TSUS, specifically to situations in which (1) the costumes 
are the property of the non-profit institution using them; (2) only a 
nominal admission fee to defray expenses will be charged; or (3) the 
performers using the costumes are not reimbursed for their serv- 
ices. They cannot be used, therefore, in any commercial activity. 

The petitioner contends that the imported articles in question 
are not the property of the non-profit institution using them, but 
remain the property of the foreign exporter. The petitioner further 
contends that the imported costumes are often used by opera com- 
panies that handsomely reimburse the performers and charge 
admission prices which are more than nominal. Petitioner also 
alleges the certain theatrical companies using the costumes are or- 
ganized for the purpose of making a profit for their backers, not 
merely covering expenses related to the production. For these rea- 
sons, the petitioner concludes that the importation of these cus- 
tumes under the duty-free provision of item 851.30, TSUS, is a mis- 
application of this provision. 

Headnote 2 of Part 4, Schedule 8, TSUS, provides that “regalia,” 
as used in item 851.30, TSUS, “embraces only such insignia of rank 
or office, emblems, or other articles as may be worn upon the 
person or borne in the hand during the public exercises of the in- 
stitution.” In view of this limitation, Customs believes that the 
petition raises the larger issue of whether, Customs previous ad- 
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ministrative rulings notwithstanding, theatrical costumes can be 
considered “regalia” at all. In order for the matter raised by the 
petitioner to be properly analyzed, Customs believes that the 
present inquiry should be broadened to include the latter issue. 


CoMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments from interested parties on the classifica- 
tion issue. The domestic interested party petition, as well as all 
comments received in response to this notice, will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552) and § 1.6, Treasury Department Regulations (31 
CFR 1.6), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 
p.m. at the Regulations Control Branch, Room 2426, Customs Head- 
quarters, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 


This notice is published in accordance with § 175.21(a), Customs 
Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 

ALFRED R. DEANGELUS, 
Acting Commissioner of Customs. 


Approved: November 5, 1984. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 23, 1984 (49 FR 46162)] 
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Appealed from: U.S. Court of International Trade. 

Judge Bor. 

Before MarKEY, Chief Judge, BENNETT and MILLER, Circuit Judges. 
Markey, Chief Judge. 


Appeal from decisions of the United States Court of Internation- 
al Trade (CIT) denying St. Paul Fire and Marine Insurance Compa- 
ny’s (St. Paul’s) motions for relief from judgment and to amend 
answer (App. No. 84-808), and for extension of time in which to file 
an appeal (App. No. 84-852). We affirm. 


BACKGROUND 


St. Paul was the surety on an Immediate Delivery and Consump- 
tion Entry Bond executed in 1975 by Keith W. Atkinson. When At- 
kinson failed to comply with an order for redelivery, the govern- 
ment made various unsuccessful efforts to collect $13,700 in liqui- 
dated damages from Atkinson, the last on November 24, 1978. The 
government then demanded payment on the bond from St. Paul in 
July, 1979 and again in December, 1981. St. Paul did not honor the 
bond. 

The government sued St. Paul, which filed an answer admitting 
the operative facts and raising only two defenses: (1) statute of lim- 
itations; and (2) failure to state a claim. 
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In August, 1983, the government moved for summary judgment. 
St. Paul responded with a cross-motion for judgment on the plead- 
ings, asserting that the government’s claim was time barred and 
that its pleadings were deficient for failure to plead governmental 
compliance with certain specified Customs Regulations. The gov- 
ernment responded with an affidavit establishing its compliance 
with each of those Regulations. 

In November, 1983, the CIT granted the government’s motion for 
summary judgment. St. Paul has never appealed from that judg- 
ment. The CIT also denied St. Paul’s crossmotion for judgment on 
the pleadings. 

There ensued a procedural paper chase, beginning with St. Paul’s 
motion for relief of judgment under CIT Rule 60(b) in December, 
1983.! With that motion St. Paul tendered an amended answer. 

On January 3, 1984, the government responded to the 60(b) 
motion. That motion and leave to amend answer were denied by 
the CIT the next day. 

On January 26, 1984, St. Paul filed an appeal from the denial of 
its 60(b) motion and leave to amend answer. 

On the next day, St. Paul moved for extension of time to appeal 
from the grant of summary judgment. On February 9, 1984, the 
government opposed the extension and on February 13, the CIT 
denied the motion. 

St. Paul’s appeals from the denials of its motions were consoli- 
dated by this court on March 8, 1984. 


OPINION 


St. Paul says both appeals involve the denial of its CIT Rule 60(b) 
motion for relief of judgment and its request to amend its answer, 
apparently on the notion that its 60(b) motion tolled the time for 
appeal of the summary judgment. Only if that is not so, says St. 
Paul, must its motion for extension under Rule 4(a)(5), FRAP, be 
considered. St. Paul asserts that its filing of appeal from the denial 
of the Rule 4(a)(5) motion within 60 days of the denial of its 60(b) 
motion is “timely as to” the CIT grant of summary judgment. 

This is not an extraordinary case sufficient to justify a vacating 
of the decisions denying St. Paul’s motions. St. Paul never ad- 
vanced a meritorious defense in any of the proceedings before the 
CIT, nor did it support its purported defenses by affidavit or other 
documentary evidence. 

The grant or denial of a motion for relief from judgment is dis- 
cretionary, CTS Corp. v. Piher Int'l Corp., 727 F.2d 1550, 221 USPQ 
11 (Fed. Cir. 1984), and the standard of review is therefore whether 
the trial court abused its discretion. 

No abuse of discretion occurred here. St. Paul’s defense of non- 
compliance with regulations was not raised in its answer, but only 


'The government’s brief mistakenly refers to the motion as having been filed under Rule 60(b), Fed. R. Civ. P. 
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in arguments submitted in opposition to the government’s motion 
for summary judgment. The government submitted an affidavit 
showing compliance, briefed the matter in its reply to St. Paul’s op- 
position arguments, established compliance with all regulations by 
the Customs Service, and pointed out that the specified regulations 
were not drawn to benefit sureties. 

Because St. Paul’s notion that the government was required to 
plead compliance with regulations was spurious, the government 
need not have established that compliance. Though given ample op- 
portunity, St. Paul chose to rely solely on counsel’s arguments and 
to put no facts on the record which could establish its purported 
defense. Because it submitted no affidavits or in any other manner 
established a material fact issue, St. Paul ran the risk of not re- 
sponding to the government’s motion for summary judgment and 
that motion was therefore properly granted. 

Though it speaks to us of justice, nothing in its briefs or in the 
record indicates that St. Paul suffered any injustice whatever as a 
result of the CIT’s denial of the 60(b) motion and leave to amend. 
Its allegations of the government’s failure to plead compliance with 
regulations and failure of the government to act promptly are the 
sole basis for its claim to relief from judgment and for leave to 
amend by adding those allegations to its answer. But those were 
spurious defenses, the insertion of which would have been mean- 
ingless. They were not conditions precedent to be pled by the gov- 
ernment and their assertion in motion papers could not create a 
material fact issue precluding summary judgment. 

Having had adequate opportunity to properly amend its answer 
or offer proof before filing its reply to the government’s response to 
its motion for judgment on the pleadings, and having chosen not to 
do so, St. Paul has no basis for alleging that it was “surprised” by 
any decision of the CIT or that it suffered any form of manifest in- 
justice. 

The authorities on which St. Paul relies, Foman v. Davis, 371 
U.S. 178 (1962), and Howey v. United States, 481 F.2d 1187 (9th Cir. 
1973), are inapt. In Foman, plaintiff was denied all opportunity to 
pursue one of her claims. In Howey, plaintiff did not, as defendant 
St. Paul did here, unduly delay in moving to amend, or refuse to 
offer proof on a defense until after judgment had been entered. 
Similarly, St. Paul’s citation of “seizure” cases, which this case is 
not, in support of its “government must be prompt” argument is 
totally inapt, as is its citation of United States v. Eight Thousand 
Eight Hundred Fifty Dollars, 645 F.2d 836 (9th Cir. 1981), which 
the Supreme Court reversed, United States v. Eight Thousand 
Eight Hundred Fifty Dollars, 103 S.Ct. 2005 (1983). 

The CIT did not abuse its discretion in denying the Rule 4(a)(5) 
motion for an extension of time to appeal. The rule requires a 
showing of excusable neglect or good cause, and where, as here, the 
motion is filed after the time for filing a notice of appeal has ex- 
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pired, that showing must be clear. There is none here. There is no 
basis in the record, and St. Paul asserts none, on which to support 
a finding of excusable neglect. St. Paul’s naked and unsupported 
assertions that denial of the motion for extension was somehow 
unfair and created some undefined injustice cannot establish an 
abuse of discretion on the part of the CIT. 

The filing of a CIT Rule 60(b) motion for relief of judgme«t 
cannot substitute for, or toll the time prescribed for, filing a notice 
of appeal. That is true of Rule 60(b), Fed. R. Civ. P. See e.g., Hardy 
v. St. Paul Fire & Marine Ins. Co., 599 F.2d 628 (‘:th Cir. 1979). The 
Federal Rule includes “does not affect the finality of a judgment or 
suspend its operation” and the CIT Rule does not. Absent a con- 
trary indication, however, we will not assume that the effect on the 
period for filing an appeal of a motion for relief of judgment in the 
CIT differs from the effect of the same motion in a district court. 
Morever, the difference in rule language becomes irrelevant in 
light of the special statute, 28 U.S.C. § 2645(c), governing the effect 
of CIT decisions. That statute provides: 


A decision of the Court of International Trade is final and con- 
clusive, unless a retrial or rehearing is granted pursuant to 
section 2646 of this title or an appeal is taken to the Court of 
Appeals for the Federal Circuit * * *. 


St. Paul has timely notice of the grant of summary judgment. It 
says nothing to us concerning any adequate reason whatever for 
failure to appeal from that judgment. In a confused and confusing 
series of assertions, it refers to the grant having occurred “before 
trial” (as all such grants do) and to its offer to amend its answer as 
“raising issues that would defeat” such grant (which it would not, 
because answers do not establish that material fact issues exist). It 
inappropriately relies on Rule 15(a) and the liberal policy permit- 
ting amendment of pleadings, with no recognition of the irrele- 
vancy and ineffectiveness of its intended amendment as a counter 
to the government’s motion for summary judgment. 

In sum, St. Paul has merely sought to avoid the obligation it un- 
dertook as surety. It has done so by procedural maneuver alone. Its 
failure even to state a possible evidentiary or legal defense to the 
demand that it meet its obligation impels a conclusion that it has 
none. 


Costs 


On filing this appeal, St. Paul was informed by the Clerk of 
Court of ths court’s opinion in Asberry v. United States Postal Serv- 
ice, 692 F.2d 1378, 215 USPQ 921 (Fed. Cir. 1982), in which it was 
stated that the filing or maintenance of a frivolous appeal would 
result in a sanction, such appeals resulting only in waste of judicial 
resources and taxpayer funds and in delay imposed on deserving 
litigants. See also Tatum v. Regents of Nebraska, — U.S. —, 108 S. 
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Ct. 3084 (1983) (order invoking sanctions under Sup. Ct. R. 49.2); 
Brown v. United States, 741 F.2d 1874, 1377-78 (Fed. Cir. 1984); 
Wright v. United States, 728 F.2d 1459 (Fed. Cir. 1984); Beachboard 
v. United States, 727 F.2d 1092 (Fed. Cir. 1984); 28 U.S.C. §§ 1912, 
1927 (1982); FRAP 38. 

In Connell v. Sears, Roebuck and Co., 722 F.2d 1542, 220 USPQ 
193 (Fed. Cir. 1983), this court, after recognizing the difficulties in 
determining when an appeal is frivolous, held the appeal in that 
case to have been frivolous because no factual or legal basis for its 
filing or maintenance had been shown. The same considerations 
apply in the present case, where St. Paul has shown not even a co- 
lorable basis, in fact or law, for either the filing of this appeal or 
for its maintenance after St. Paul’s receipt of the government’s 
brief. St. Paul’s assertion of clearly meritless arguments mislabeled 
defenses cannot substitute for the long established criteria for 
filing and maintaining an appeal. Those criteria, at a minimum, re- 
quire that some basis, however tenuous, be set forth which, if ac- 
cepted by this court, might result in a reversal or undoing of the 
judgment or order appealed from. That did not happen here. The 
appeal was therefore frivolous and St. Paul shall pay to the govern- 
ment an amount equalling twice the costs incurred by the govern- 
ment in responding to this appeal. 


CONCLUSION 


The CIT committed no abuse of discretion in denying St. Paul’s 
motions for relief from judgment, for leave to amend the answer, 
and for extension of time to file a notice of appeal. St. Paul shall 
pay twice the costs incurred by the government in responding to 
this appeal. 


AFFIRMED 


(Appeal No. 84-814) 
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Herbert C. Shelley, Tom M. Schaumber and Alice A. Kipel, Plaia, Schaumberg & 
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Appealed from: Court of International Trade. 
Judge Forp. 


BerorE Markey, Chief Judge, NicHOLs, Senior Judge, BALDWIN, 
Kasuiwa, and MIL.er, Circuit Judges. 


NicHo.s, Senior Circuit Judge. 

The United States prosecutes this appeal to obtain our review of 
a summary judgment by the Court of International Trade (CIT) ac- 
cording to which the facts ascertained in a “Periodic Review” of a 
countervailing duty determination cannot be applied to entries in 
the period the review relates to, because by law the duties applica- 
ble to those entries must have been finally determined before the 
facts could have been known. We reverse. 


STATEMENT OF THE CASE 


The decision in question is reported at 577 F. Supp. 1016 (1983), 
and familiarity with it is assumed in what follows. The relevant 
facts are few and simple, but the statutes and regulations to be ap- 
plied equal the complexity of the much-abused Internal Revenue 
Code. We state what is necessary to understand our decision, leav- 
ing the reader who wishes to know all the ramifications to the deci- 
sion below. 

Briefly, then, the involved merchandise was leather footwear 
from India, either complete or uppers, entered or withdrawn from 
warehouses in the United States in calendar year 1980. There had 
been on the books for many years a statute, codified in 19 U.S.C. 
§ 1303, providing for ‘countervailing duties” against products subsi- 
dized by the country of export. On October 26, 1979, the Treasury 
Department, which then administered the Act, issued a “final de- 
termination” that India paid such a subsidy and stated the 
amounts to be countervailed as 4.24 percent ad valorem for leather 
footwear and 1.01 percent for uppers. “Liquidations” were ordered 
suspended. TD 79-275, 44 Fed. Reg. 61588 (1979). 

Effective January 1, 1980, the Congress in the Trade Agreements 
Act of 1979 made extensive revisions in the countervailing and 
antidumping laws. A completely new countervailing law was writ- 
ten, but India remained under the old one, as the new statute pro- 
vided, because it had not, as of 1980 at least, become one of the 
“agreement countries” for which the more lenient new law was 
written. Of great importance for this case, 19 U.S.C. § 1675(a) pro- 
vides for annual “reviews” of outstanding countervailing duty 
orders, both under new and old law. Authority to administer these 
laws passed to the International Trade Administration (ITA), an 
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entity of the Commerce Department. On May 12, 1980, ITA an- 
nounced it would review all outstanding, i.e., Treasury, countervail- 
ing duty orders. Meanwhile it directed Customs to maintain its sus- 
pension of liquidation. On February 17, 1982, ITA published the re- 
sults of its review of the subject 1980 imports and determined that 
in that year India paid 15.08 percent ad valorem for footwear and 
12.58 percent for lasted leather uppers, as subsidies. It directed 
Customs to make assessments accordingly, meaning final liquida- 
tions. ITA reasoned that by necessary implication the statutory 
scheme required retroactive assessments, that is, retroactive from 
the date of fact finding, and suspension of liquidation therefore had 
been required in the sense of 19 U.S.C. § 1504, which allows suspen- 
sion “if required by statute,” because necessary to carry out this 
statutory scheme. 

This lawsuit followed. We have been aided by able briefs of coun- 
sel and of amici on both sides of the issue. 

The reasoning of the CIT judge was exactly the reverse of the 
ITA. He scrutinized every possible statute and regulation, nowhere 
finding authority for suspension in the peculiar circumstances of 
this case, however it might be in other circumstances. He therefore 
interpreted the statutory scheme as envisioning that the results of 
periodic reviews, unlike original determinations, and unlike dump- 
ing cases, could have “prospective” application only, the entries in 
the period under study having been long since liquidated if the law 


had been complied with. It would apparently follow that the first 
entries or withdrawals from warehouse to which the 1980 investi- 
gation could apply; would be those after February 17, 1982, over a 
year after the close of the period investigated. 


DISCUSSION 


The CIT judge probably was writing for a more technically 
knowledgeable readership than are we, and therefore took for 
granted some things we deem to require expression here. First, a 
liquidation is, as Customs Regulation 159.1 defines it— 


* * * the final computation or assessment of the duties or 
drawback accruing on an entry. 


All the duties, we stress. None can be liquidated until all of them 
are. The merchandise entered normally has passed into the com- 
merce of the United States on the deposit of estimated duties, a 
figure which binds neither side, and is the sum or regular and spe- 
cial duties, as estimated. 

A liquidation is ‘final and conclusive upon all persons (including 
the United States and any officer thereof),” 19 U.S.C. § 1514(a). By 
subsection (b) this also applies to other judicially reviewable deter- 
minations in countervailing duty cases even if not liquidations. 
There are, of course, exceptions to finality in case of a timely appli- 
cation for judicial review. In case of a countervailing duty, this 
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occurs under 19 U.S.C. §15l6a. The only other exceptions that 
come to mind are 19 U.S.C. § 1520, correction of inadvertent error, 
and § 1521, fraud. 

By 19 U.S.C. § 1504(a), except as provided in subsection (b), an 
entry not liquidated in one year is “deemed” liquidated, i.e., made 
final, at the rate claimed on entry. Subsection (b) allows the Secre- 
tary to extend the time allowed for liquidation by formal notice of 
extension to the importer if— 


(1) information needed for the proper appraisement or classi- 
fication of the merchandise is not available to the appropriate 
customs officer; 

(2) liquidation is suspended as required by statute or court 
oe *". 

(3) [Not here relevant.] 


This was enacted in 1978, thus only a year before the 1979 Trade 
Agreements Act, Pub. L. No. 95-410, 92 Stat. 902. The prior law 
had been that Customs might delay liquidation as long as it 
pleased, and with or without a formal suspension notice. Peugot 
Motors v. United States, No. 84-103 (slip op. CIT Sept. 13, 1984, 
Ford. J.). See S. Rep. No. 778, 95th Cong., 2d Sess. 1, 31, reprinted in 
1978 U.S. Code Cong. & Ad. News 2211, 2242 (Finance Committee 
Report). The Committee stated the reason for now requiring 
prompt liquidation was the uncertainty importers were being kept 
in, often for years, as to whether they might face further exactions, 
or when the refunds to which they might be entitled would be paid. 
It noted that several countries participating in the multilateral 
trade negotiations had requested a change in this. 

In our view, § 1504 is the key to the puzzle we have to answer. If 
the ITA was right in thinking it could find an implied statutory re- 
quirement, absent an express one, where the statute could not be 
implemented without suspension, then the CIT judge was in error. 

If the ITA’s reasoning is not compelling, it is plausible, and its 
own almost contemporaneous interpretation of § 1504 is an impor- 
tant consideration. Zenith Radio Corp. v. United States, 437 US. 
443, 450 (1978); Smith-Corona Group v. United States, 713 F.2d 1568 
(Fed. Cir. 1983). It does not seem so very unreasonable or farfetched 
to say that the law “requires” you to do something, if it is some- 
thing you have to do to obey the law. 

On the other hand, the interpretation favored by the CIT judge 
and the appellee may be right as matters of cold textual analysis, 
‘but produces absurd results, results that were not and could not 
have been within the contemplation of Congress. It is absurd to say 
that the ITA must investigate annually the subsidies in effect in 
India or anywhere else, yet to say it cannot act on its factual find- 
ings with respect to the very year to which they apply. Why then 
the concern for annual review? Since by § 1504 the entry, unless 
suspended, must be liquidated within one year, or if not, is 
“deemed” liquidated, i.e., is final, the government has no means of 
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adding to the liquidated amount whatever the facts, absent an in- 
advertent error. The importer would have been in a like plight if, 
as is surely not unimaginable, the effect of the original determina- 
tion had been to cause the offending nation to stop its unfair trade 
practice. The importer then must go on for over a year paying a 
countervailing duty that countervails an unfair practice that was 
not in effect in that year. It might be suggested the importer could 
avoid this result by appealing to the CIT. This suggestion would 
assume the CIT had not made it legally irrelevant what subsidies 
were actually in effect at the time of importation. Surely the Con- 
gress could not have intended to prohibit the ITA from giving, and 
require the CIT to give, effect to the same set of established facts. 

If the Customs officers need more information for the proper ap- 
praisement or classification of merchandise, they may suspend. In- 
formation as to subsidies is not either appraisement or classifica- 
tion, exactly, but if information is equally necessary, it is an anom- 
aly if the right to suspend to obtain it is denied. Liability to coun- 
tervailing duties could well be considered an item of “classifica- 
tion.” 

The interpretation question here is not whether Congress or a 
regulation expressly authorized the suspension, as the CIT mistak- 
enly supposed. It is whether Congress expressly prohibited the sus- 
pension in § 1504. We must read that statute against the back- 
ground fact that always previously the Customs had liquidated 
only when it was ready, and postponed liquidation indefinitely by 
unannounced delay, or by suspension which was only delay an- 
nounced and regularized. No doubt it would do so today with per- 
fect legality but for the bars of § 1504. Did, therefore, Congress in 
§ 1504 expressly prohibit the suspension here involved? If it did 
not, we must reverse. 

We may concede arguendo that as a matter of cold parsing of 
statutory language the CIT has somewhat the better of the argu- 
ment, though the reading by the ITA is plausible for better than 
merely frivolous. What tips the scale towards reversal, besides the 
respect due the interpretation of the administering agency, is appli- 
cation of the technique of testing an interpretation of a statute by 
the absurdity of its consequences, joined with the lack of support in 
legislative history for the result proposed. 

A classic case, still often cited, is Church of the Holy Trinity v. 
United States, 143 U.S. 457 (1892), in which the Treasury sought to 
enforce a penalty prescribed by an act to prohibit the importation 
of aliens under contract to perform (coolie) labor, as the over-broad 
statutory language seemed to require, against a church which se- 
lected a Canadian as its pastor. The Court said at 459: 


It is a familiar rule, that a thing may be within the letter of 
the statute and yet not within the statute, because not within 
its spirit, nor within the intention of its makers. * * * This is 
not the substitution of the will of the judge for that of the leg- 
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islator, for frequently words of general meaning are used in a 
statute, words broad enough to include an act in quotation, 
and yet a consideration of the whole legislation, or of the cir- 
cumstances surrounding its enactment, or of the absurd results 
which follow form giving such broad meaning to the words, 
makes it unreasonable to believe that the legislature intended 
to include the particular act. 


How that case has fared as a precedent would require a study 
which, if exhaustive, would produce here a discourse of excessive 
length. However, three recent instances will illustrate our points. 
In Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978), the cele- 
brated “snail darter” case, Justice Powell at 204 relied heavily on 
Holy Trinity Church in his dissent, but the Chief Justice, for the 
Court, wrote at 187 n. 33— 


This Court, however, later explained Holy Trinity as apply- 
ing only in “rare and exceptional circumstances * * *. And 
there must be something to make plain the intent of Congress 
that the letter of the statute is not to prevail,” citing Crooks v. 
Harrelson, 282 U.S. 55, 60 (1930). 


However, about a year later, in United Steelworkers v. Weber, 443 
U.S. 193, 201 (1979), Justice Brennan, for the Court, cited and 
relied on Holy Trinity Church again. In that case the issue was 
whether Title VII of the Civil Rights Act, 42 U.S.C. § 2000e e¢ segq., 
when it said employers could not “discriminate * * * because 
races” prohibited a plan privately agreed upon between an employ- 


* * * 


er and a union, which created preferences for black job applicants 
because of a then-existing “racial imbalance.’’ He quoted part of 
the passage from Holy Trinity Church, quoted further above. It ap- 
pears, therefore, that the Holy Trinity Church doctrine is alive and 
well, whatever differences there may be about individual applica- 
tions. Justice Brennan’s point was, if the troublesome passage were 
given literal application, it would frustrate other parts of Title VII, 
which he quoted, and its purpose as shown by its legislative history 
would be defeated. 

Still later in Griffin v. Oceanic Contractors, Inc., 458 U.S.C. 564 
(1982), the Court upheld the literal application of a statutory penal- 
ty for delayed payment of seamen’s wages, in an amount many 
minds would consider absurd. The Court was satisfied the Congress 
was aware of and intended that the penalty would often be out of 
all proportion to the pecuniary injury to the seaman, who would 
thus receive a windfall comparable in a small way to the treble 
damages in an antitrust case. Justice Stevens, dissenting, relied 
heavily on Holy Trinity Church. 

It would seem the narrowing of Holy Trinity as an authoritative 
precedent is only as applied to possible cases such as Griffin, where 
the result looks preposterous but a true intent narrower than the 
literal words cannot clearly be shown. 
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We think these views about Holy Trinity Church and its absurd- 
consequences doctrine of interpretation are not in conflict if ap- 
plied to a case, as here, where the supposed absurdity does not 
arise from the judge thinking himself wiser than the legislator, or 
better able to draft workable laws, where the true intent of Con- 
gress is clearly articulable from the whole body of laws of which 
the provision to be construed is a part, or the legislative history, 
and where the literally stated intent is broader than the true 
intent. Overbreadth is an error almost impossible for the legisla- 
tive draftsman to avoid. He knows what he wants to accomplish, 
but not how his words will be taken “out there” in situations he 
does not envisage. 

As shown by the legislative report already cited, the true intent 
of § 1504, besides relieving importers of prolonged uncertainty, was 
to bring the United States into conformity with international ex- 
pectations interpreted to require that duty liabilities should be as- 
certained and fixed generally within a year after entry. There is no 
particular reason to think that the protection of imports from 
“nonagreement” countries against duties to countervail unfair sub- 
sidies was within that intent. On the other hand, the intent imput- 
ed by the CIT would be nothing less than a monkey wrench thrown 
into the carefully constructed statutory countervailing duty ma- 
chinery and would do nothing to enhance the reputation of the 
United States as a nation which honors standards of fair dealing in 
its regulation of international trade. For example, by § 1675(a)(1) 
the ITA is after each year’s review to publish “any duty to be as- 
sessed, [and] estimated duty to be deposited * * *.” The estimated 
duty to be deposited is plainly the estimated duties from the date 
of publication forward. Therefore, the duty to be assessed can only 
be the duty incurred in the past period covered by the review, and 
Congress must therefore have had in mind that final liquidation 
would not have occurred. 

We note that both § 1504 and the provisions respecting counter- 
vailing duties, such as § 1675(a), were enacted as in pari materia, 
both being for amendment to the basic Tariff law, the Tariff Act of 
1930, and therefore a legislative intent to have them work harmo- 
niously together, and for neither to frustrate the other, or partially 
repeal it, is very much to be inferred. 

It is true the Senate Finance Committee issued a press release, 
No. 116, as noted by the CIT, which stated that duties would be as- 
sessed after review prospectively only. This release has no counter- 
part in the legislative history and is not itself a part thereof. 
Errors occur in descriptions of legislation, even in formal commit- 
tee reports, and such errors must be more frequent in press re- 
leases, prepared by who knows whom? It is also true that as to an 
“agreement country” estimated duties as deposited prior to publica- 
tion of the review findings could only be reduced, not increased, ac- 
cording to § 1671f(a), but India was not an “agreement country.” 
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We stress again that we consider only the procedure respecting a 
nonagreement country under 19 U.S.C. § 1303. Arguments have 
been wide-reaching, but we do not mean our conclusions to be so 
likewise. 

Other matters put forth by the parties and amici have been con- 
sidered, but do not affect the conclusion we reach. 


REVERSED 


(Appeal No. 84-1041) 
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Appealed from: Court of International Trade. 
Judge MALETz. 

Before Davis, SmitH, and Nis, Circuit Judges. 
Situ, Circuit Judge. 


In this customs case, the initial classification by the United 
States Customs Service of certain speedometers as “other” speed- 
ometers was rejected by the United States Court of International 
Trade, which held instead that they should be classified as “‘bicy- 
cle” speedometers. Appellant, the United States (Government), 
appeals the judgment of the Court of International Trade. We 
reverse. 


ISSUES 


The principal issue before this court is whether the trial court 
erred, as a matter of law, in holding that certain imported speed- 
ometers of a “bicycle-type,” used primarily on exercisers, are “bicy- 
cle speedometers” within the meaning of item 711.93, Tariff Sched- 
ules of the United States (TSUS),! rather than “other” speedom- 
eters under TSUS 711.98. A secondary issue is whether the trial 
court clearly erred regarding certain factual findings concerning 
the description and use of the subject speedometers. 


1 See 19 U.S.C. § 1202 (1982). 
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BACKGROUND 


Appellee Stewart-Warner Corporation (Stewart-Warner) is an 
American manufacturer of the subject speedometers and is seeking 
reclassification, on a prospective basis, of competing imported mer- 
chandise.? The judge below referred to this as a “rare event” in his 
court. We observe that the Government’s prosecuting an appeal in 
this court that will reduce the rate of duty must be equally as rare. 

The importer of the challenged entry is not a party to this 
action, but another importer, Diversified Products Corporation, has 
participated as amicus curiae. When the product entered this coun- 
try the Customs Service classified it under TSUS 711.98, “other,” a 
basket category covering certain “revolution counters” and similar 
items with a 1984 duty of 1.9 percent ad valorem for such products 
from most countries, as opposed to classifying it under TSUS 
711.93, “bicycle speedomeiers and parts thereof,’ which carries a 
1984 duty of 20.9 percent ad valorem for such items from most 
countries. The lower court, after a 3-day trial on the issue, held 
against the Customs Service’s classification and in favor of Stewart- 
Warner’s position that the product should be classified under the 
higher-duty “bicycle speedometer” provision, because that provi- 
sion encompasses “bicycle-type’”’ speedometers, including those pri- 
marily used on exercisers. The Government has appealed here. 

Regarding the product itself, we refer to it hereafter as the 
double-gear hub drive speedometer (double-gear speedometer), as 
have all the parties and the lower court. We set forth below pre- 
cisely the factual description of the product as found by the trial 
court: * 


[T]he speedometers which are the subject of this action had 
not been invented at the time the new TSUS provision for bicy- 
cle speedometers was enacted in 1965. In the early 1970’s, how- 
ever, in response to a growing demand for a speedometer 
which could be mounted on the left side of either a bicycle or 
an exerciser, the Japanese developed the double-gear hub drive 
speedometer—the subject of the present action. 

The advantage of the double-gear hub drive speedometer vis- 
a-vis its single-gear counterpart is its capacity to give a clock- 
wise speed indicator readout when mounted on the left side of 
a wheel. The single-gear speedometer can only give a clockwise 
readout when mounted on the right side of a wheel. Since, as a 
practical matter, the design of exercise cycles precludes mount- 
ing a speedometer on the right side of the wheel, the double- 
gear hub drive speedometer has been used primarily in conjunc- 
tion with exercisers, though it is perfectly suited for use on bicy- 


2 See 19 U.S.C. § 1516 and 28 U.S.C. § 1581(b). Stewart-Warner states that it is not seeking “reclassification” 
but “correction of the misclassification” by Customs, since prior to the 1980 Customs ruling resulting in the 
issue before us, speedometers capable of use on both exercisers and bicycles were apparently classified as bicycle 
speedometers under TSUS 711.93. 

8 See Stewart-Warner Corp. v. United States, 577 F. Supp. 25, 25-26 n. 2 (Ct. Int’l Trade 1983), setting forth in 
greater detail the TSUS provisions. 

4 Id. at 26. 
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cles. Indeed, in all respects save one, this speedometer is phys- 
ically identical with a single-gear bicycle speedometer, the one 
difference being that the former has the additional gear which 
permits it to function in a clockwise manner when mounted on 
the left side of a wheel. [Emphasis supplied.] 


Stewart-Warner, which urges that this court affirm the lower 
court’s holding that the double-gear speedometers are properly 
classified as “bicycle speedometers,” nevertheless alleges error in a 
number of that court’s factual findings. Hence we discuss further 
the facts involving the product’s description and use as found by 
the trail court. 


OPINION 


The meaning of customs classification terms, such as “bicycle 
speedometers,” is an issue of law which we review independently, 
while the question whether a particular item fits that meaning is a 
question of fact which we review under the clearly erroneous 
standard.° In a classification challenge such as this commenced in 
the Court of International Trade, the Customs Service’s decision is 
presumed correct, and the burden of proving otherwise rests upon 
the challenger. ® 


1. The Meaning of “Bicycle Speedometers” 


Stewart-Warner urges that we affirm the lower court’s holding 
that the legislative history of TSUS 711.93 indicates that Congress 
meant for “bicycle-type’’ speedometers, including those here at 
issue, to be classified under that provision. The Government and 
amicus counter that the lower court erred as a matter of law in not 
recognizing that the term “bicycle speedometers,” by its clear 
wording, provides only for speedometers chiefly used on bicycles, 
not on exercisers. Alternatively, the Government and amicus con- 
tend that the lower court misinterpreted the legislative history of 
TSUS 711.93 and that Congress did not intend to include all “bicy- 
cle-type” speedometers in that provision. We examine both theo- 
ries. 


a. The Legislative History of TSUS 711.93 

Assuming for the purpose of thorough analysis that the plain 
meaning of the statutory term, “bicycle speedometers,” is not clear 
to us, we examine its legislative history, as did the lower court. The 
most important piece in that immediate history is the statement in 
the 1965 House Ways and Means Committee Report regarding the 
new provision: ? 


5 Childcraft Educ. Corp. v. United States, 742 F.2d 1413, 1414 (Fed. Cir. 1984); Daw Indus., Inc. v. United 
States, 714, F.2d 1140, 1141-42 (Fed. Cir. 1983). 
628 U.S.C. § 2639%aX1); Jarvis Clark Co. v. United States, 733 F.2d 873 (Fed. Cir. 1984). 


7H.R. REP. NO. 342, 89th Cong., lst Sess. 26, as set forth in Stewart-Warner Corp., 577 F. Supp. at 27. We 
recognize and have reviewed the full legislative history of this item, dating from 1930 when these and similar 
items were originally dutiable according to defined value brackets. Tariff Act of 1930, {| 368(a), 19 U.S.C. § 1001 
(repealed 1962). 
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This new provision for bicycle speedometers would include 
certain bicycle-type speedometers which are used to a limited 
extent on motor scooters and motor bikes and which are cur- 
rently classified under item 711.92 as being “suitable for use in 
highway-type motor vehicles.” [Emphasis supplied. ] 


This statement clearly states Congress’ intent that “certain bicy- 
cle-type speedometers which are used to a limited extent on motor 
scooters and motor bikes” are included in the new provision. It 
states no more and no less. It does not, for example, distinguish be- 
tween light- and heavy-weight speedometers, as Stewart-Warner 
has stressed, nor does it differentiate among speedometers by 
value, as Congress earlier had done. It does distinguish a certain 
type of speedometer by the concept of use—i.e., those which are 
used to a limited extent on motor scooters and motor bikes, and 
which, by implication, are therefore chiefly or mostly used on bicy- 
cles. Other than these two ideas—that certain speedometers used 
to a limited extent on motor scooters and motor bikes should be 
classified under the new bicycle speedometer provision because, by 
implication, they are mostly used on bicycles, and that the concept 
of use is somehow involved in this provision—Congress has not told 
us more. 

This reading is consistent, in our view, with the 1964 ‘“Faithorn 
letter’ from a Stewart-Warner executive to the House Ways and 
Means Committee.* In that letter Stewart-Warner complained 
about the loophole arising from the then-existing low-duty TSUS 
provision for “speedometers suitable for use in highway type motor 
vehicles,” under which provision speedometers suitable for use on 
motor bikes or mopeds were being imported and then sold for use 
on bicycles, thereby avoiding a much higher duty provision. Stew- 
art-Warner believed that this problem would put it out of the bicy- 
cle-speedometer-manufacturing business entirely. Naturally, Con- 
gress responded, but not by using the tariff language Stewart- 
Warner suggested in that letter. That language would have created 
a new item: “Other speedometers * * * including speedometers 
suitable for use on bicycles whether or not also suitable for instal- 
lation on motor bicycles or motorcycles.” Instead, Congress created 
an entirely new provision specifically and simply for “bicycle 
speedometers.” It abolished the old item covering speedometers 
suitable for use on highway-type vehicles, and created instead an 
“other” basket category.® 

In short, from the Faithorn letter we draw the same two conclu- 
sions as from the House report. Congress was concerned that speed- 
ometers mostly or actually used on bicycles were being imported 
under a lower duty provision covering speedometers suitable for 
use on mopeds and the like, and the concept of the speedometers’ 
use—rather than their size or value or other criteria—was impor- 


8 See Stewart- Warner Corp., 577 F. Supp. at 27. 
® See id. note 3 for text of previous TSUS provisions. 
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tant in distinguishing among the speedometers. Neither Mr. Faith- 
orn, nor the Congress, had in mind in 1964 a problem with speed- 
ometers mostly used on exercisers but suitable for use on bicycles, 
any more than we today or anyone else (other than inventors with 
great engineering and commercial foresight) have in mind a cus- 
toms classification problem with, one may imagine, speedometers 
mostly used on treadmill equipment in a 1990’s space station but 
suitable for use on bicycles as well. 

The lower court, whose long experience in customs classification 
matters we appreciate, concluded exactly the opposite from the leg- 
islative history and letter discussed above: 1° 


Indeed, the House report, when read in the context of the 
Faithorn letter, makes it plain that it was the intent of Con- 
gress to prevent bicycle-type speedometers, which could readily 
be used on bicycles, from being imported at tariff rates lower 
than the rates which applied to bicycle speedometers. [Empha- 
sis in original.] 

The lower court’s emphasis on the term “bicycle-type” speedom- 
eters is overdone. The Faithorn letter does not once use the term 
“bicycle-type” speedometers. Nor, of course, does the statutory pro- 
vision itself. Only the House report has employed this phrase, and 
then in a context immediately linked to use—i.e., those speedom- 
eters used on motor scooters and motor bikes. The lower court re- 
jected such a linkage to use because of a reference in the Faithorn 
letter to speedometers constructed and designed “to the less expen- 
sive standards for a bicycle speedometers.” This is carrying reli- 
ance on the Faithorn letter too far. While we agree with the lower 
court that the Faithorn letter, as the sole impetus of enactment of 
TSUS 711.93, is “further strong indicia of Congress’ intent on this 
subject,” 11 the letter is not by any means Congress’ last word. 
True, Congress, prompted by that letter, did perceive the loophole 
problem, but Congress then acted in its own way, as discussed 
above, by creating the separate “bicycle speedometers”’ provision. 

In sum, we reject the lower court’s holding that, based upon an 
analysis of the legislative history, the meaning of “‘bicycle speedom- 
eters” is really “bicycle-type speedometers.” Our analysis of the 
1965 and earlier legislative history indicates congressional concern 
with a specific loophole not here at issue and congressional facility 
with the use concept in the speedometer context. This analysis does 
not definitively clarify for use the meaning of TSUS 711.93. Accord- 
ingly, we turn to well-established rules of customs construction as 
an aid in determining the meaning of this provision.!? 


10 Td. at 27. 
"1 Id. 
12 Td. at 28. 
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b. The Chief Use Concept 


The Government and amicus contend that the lower court erred 
in not holding that TSUS 711.93 is a provision controlled by use, 
such that it encompasses only those speedometers chiefly sued on 
bicycles. The Government’s and amicus’ position finds support in 
the law, logic, and judicial precedent. 

In the law Congress provided in the introductory “General Head- 
notes and Rules of Interpretation” for the TSUS that: 


10. General Interpretative Rules. For the purposes of these 
schedules— 


* * * * * * * 


(e) in the absence of special language or context which 
otherwise requires— 

(i) a tariff classification controlled by use (other 
than actual use) is to be determined in accordance 
with the use in the United States at, or immediately 
prior to, the date of importation, of articles of that 
class or kind to which the imported articles belong, 
and the controlling use is the chief use, i.e., the use 
which exceeds all other uses (if any) combined[.] 


Logic indicates that “bicyle speedometers” is a term “controlled 
by use,” as General Interpretative Rule 10(e)-(i) provides, because 
the noun “bicycle” acts as an adjective modifying “speedometer” in 
a way that implies use of the speedometer on a bicycle. If the modi- 
fying word or words were purely descriptive—i.e., a “green” speed- 
ometer or a “three-inch-in-diameter” speedometer—then the ques- 
tion of use would not arise. However, by employing the term “bicy- 
cle” to modify “speedometer,” logic compels one to consider some 
aspect of use. 

Judicial precedent applying the chief use rule of construction 
confirms the logic of employing it here, where our previous analy- 
sis of the statutory term and its legislative history could not clarify 
the meaning of the term. The word “use” or the words “chiefly 
used” need not themselves appear in the tariff item.'* For exam- 
ple, the lower court’s predecessor has held that canned cat food la- 
beled “for Your Cat” is not classifiable as dog food, even though 
the product may be identical to that sold as dog food and dogs may 
eat and relish it. That court stated: !4 


Dog food is a tariff item which, like smokers’ articles, house- 
hold utensils, tableware, and other classifications too numer- 
ous to detail, is a use classification. It means food that is used 


18 General Interpretative Rule 10(eXi); United States v. C. S. Emery & Co., 58 CCPA 1, 4 (CCPA 1966); Lineiro 
v. United States, 37 CCPA 11, 14 (CCPA 1949); A. N. Deringer, Inc. v. United States, 54 Cust. Ct. 205, 208 (Cust. 
Ct. 1965). 

14 A. N. Deringer, Inc., 54 Cust. Ct. at 208. See also the following cases holding that the following terms are 
use provisions: Lineiro, 37 CCPA 11 (“byproduct feeds”); United States v. Hillier’s Son Co., 14 Ct. Cust. App. 216 
(Ct. Cust. App. 1926) (‘medicinal preparations”); Western Importing Co. v. United States, 62 Cust. Ct. 231, 234 
(Cust. Ct. 1969) (“game machines”); American Import Co. v. United States, 44 Cust. Ct. 379 (Cust. Ct. 1960) 
(“pruning shears”). 
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to feed dogs. It is not necessary that the word “use” or “used” 
appear in the statute classifying an article. [Citation omitted.] 


Similarly, it makes equal sense that “bicycle speedometers” is a 
use provision which means speedometers used on bicycles. This 
conclusion is bolstered by the concept of use which pervades the 
immediate legislative history of the item, as discussed above. 

Stewart-Warner urges that, even though the double-gear speed- 
ometer may not have been developed until after the creation of 
TSUS 711.93, tariff classifications are prospective in nature and in- 
tended to encompass after-developed articles.15 While this is a 
valid and important principle of customs law, it is not applicable 
here, where the TSUS provision is one based on use and, as dis- 
cussed in part 2 below, the after-created article is no longer used as 
the TSUS item provides. The lower court specifically held that it 
was not necessary to decide whether “bicycle speedometers” was an 
eo nomine or a use provision, because the intent of Congress that 
TSUS 711.93 included “bicycle-type” speedometers was clear.1® We 
have held otherwise above—i.e., that the intent of Congress was 
not clear and the chief use rule of construction applies. 


2. Double-Gear Hub Drive Speedometers and Their Chief Use 


Having held that the meaning of the tariff term “bicycle speed- 
ometers’” covers those speedometers chiefly used on bicycles, rather 
than “bicycle-type speedometers” as the court below held, we turn 
now to the factual question whether the double-gear hub drive 
speedometers here at issue fit that meaning. Primarily this in- 
volves the factual question whether or not the speedometers are 
chiefly used on bicycles. However, Stewart-Warner has raised a 
number of other factual issues which we first address. 

Stewart-Warner apparently contests several aspects of the lower 
court’s findings describing the product, which findings we quoted 
above. First, Stewart-Warner contends that no fewer than 29 
models of stationary exercise bicycles use a speedometer whose 
drive gear is mounted on the right side of the wheel. This contrasts 
with the lower court’s finding set forth above, that “as a practical 
matter, the design of exercise cycles precludes mounting a speed- 
ometer on the right side of the wheel.” We have reviewed the 
record on this point and do not find the trial court’s finding, quali- 
fied by the phrase, “as a practical matter,” to be clearly erroneous. 
Substantial testimony exists on the record for that finding, while 
the exhibits upon which Stewart-Warner relies are clouded by the 
likelihood that many of the cited 29 exerciser models may have 


15 Stewart-Warner cites Davies Turner & Co. v. United States, 45 CCPA 39, 48 (CCPA 1957) and Nootka Pack- 
ing Co. v. United States, 22 CCPA 464, 470 (CCPA 1935) for this principle. Both of these cases concerned eo 
nomine provisions, “bent-wood furniture” and “clams, packed in airtight containers,” respectively. Eo nomine 
means “({uJnder that name; by that appellation.” BLACK’S LAW DICTIONARY (rev. 5th ed. 1979). 

16 Stewart-Warner Corp., 577 F. Supp. at 28. 
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used speedometers other than the open hub drive type here at 
issue. 

More importantly, Stewart-Warner contests the trial court’s find- 
ings: (1) that the single-gear hub drive speedometer when mounted 
on the left side cannot give a clockwise readout and, consequently; 
(2) that demand grew for such a speedometer that could give a 
clockwise readout. Stewart-Warner points to information in the 
record that the company received a patent in 1935 for a single-gear 
hub drive speedometer which was mounted on the left side and 
generated a clockwise reading. However, the Government counters 
that this mechanism involved an enclosed-gear drive, not like the 
types here at issue, and that Stewart-Warner discontinued manu- 
facture of this item. Consequently, the Government states that 
when the Japanese came on the market in the 1970’s with the 
double-gear mechanism here at issue, Stewart-Warner needed to 
“tool-up” to produce that particular item, or lose that market. Our 
review of the record indicates no clear error in the trail court’s 
findings, set forth above, on the single-gear mechanism and the 
market demand. We affirm in this regard. 

In indirectly alleging these factual errors, and others too insignif- 
icant here to mention, appellee appears intent on distracting us 
from the real factual issue we now face: whether this particular 
type of double-gear hub drive speedometer is chiefly used on bicy- 
cles. The lower court found that this speedometer is “used primari- 
ly in conjunction with exercisers, though it is perfectly suited for 
use on bicycles.” The presumptively correct Customs Service classi- 
fication found that the speedometers in question are chiefly used 
on exercisers, not bicycles, with only a fugitive use on bicycles. The 
Government and amicus urge that the trial court in effect held 
that the speedometers are chiefly used on exercisers, and that we 
should therefore affirm the Customs Service classification. Stewart- 
Warner provided no evidence at the trail below to establish chief 
use and failed directly to address the question here. 

We agree with the Government and amicus that the trial court’s 
finding of “primary” use, coupled with the statutory presumption 
of correctness attaching to the Customs Service’s “chief use’ deci- 
sion which Stewart-Warner made no attempt to rebut, should 
result in affirmance of the finding that the speedometers in ques- 
tion are chiefly used on exercisers, not bicycles. It would be point- 
less to remand to reestablish this. Similarly, it would be pointless 
to remand for a factual determination that an “exerciser” is not a 
bicycle,” as the court below and the parties have assumed. We take 
juidicial notice of the common dictionary definition of “bicycle,” 17 
which includes the attributes of two wheels, propulsion by the 
rider, and steering capacity not applicable to the exercisers or sta- 
tionary bicycles here in the record. 


17 WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (ed. 1967). 
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The judgment of the trial court that the subject speedometers 
should be classified under TSUS 711.93, bicycle speedometers, is re- 
versed, and the initial Customs Service classification of these items 
under TSUS 711.98, other speedometers, is allowed to stand. 


REVERSED 
Appeal No. 84-1041 


STEWART-WARNER CORPORATION, APPELLEE v. THE UNITED STATES, 
APPELLANT 


Davis, Circuit Judge, dissenting. 

This is a close case but I am not persuaded that Judge Maletz 
was wrong in his reading of item 711.98 of TSUS. The combination 
of (a) the “Faithorn letter” (which the majority agrees was the sole 
impetus for the enactment of TSUS 711.93), (b) the specific use in 
H.R. No. 342 of “bicycle-type speedometers” (emphasis added), and 
(c) the considerably higher tariff imposed by item 711.93 over item 
711.98 (“other” speedometers) suggests to me that Congress intend- 
ed by the shorthand phrase “bicycle speedometers” in 711.93 to 
protect all speedometers readily suitable for use on bicycles. Other- 
wise, domestic manufacturers would not be protected—as I think 
Faithorn sought and Congress desired—from the importation of for- 
eign models easily capable (as here) of use with bicycles. I would 


affirm for the reasons given by the Court of International Trade. 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao Gregory W. Carman 


Morgan Ford Jane A. Restani 
James L. Watson Dominick L. DiCarlo 
Senior Judges 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 
Nils A. Boe 
Clerk 


Joseph E. Lombardi 





Abstracted Prot 
D 


The following abstracts of decisions of the Unitec 
published for the information and guidance of office 
decisions are not of sufficient general interest to print 
to Customs officials in easily locatirg cases and tracing 


JUDGE & ASSESS 
on DATE OF PLAINTIFF COURT NO. | _ ASSESS 
DECISION Item No. an 


P84/325 | Rao, J. Jacquin-Florida Distilling | 81-12-01739 | Item 184.75 
| November 1, Co. 


1984 


| 





e United States 
rnational Trade 


tracts 


rotest Dectstons 
DEPARTMENT OF THE TREASURY, November 13, 1984. 


ited States Court of International Trade at New York are 
ficers of the Customs and others concerned. Although the 
orint in full, the summary herein given will be of assistance 
cing important facts. 


WILLIAM VON Raas, 
Commissioner of Customs. 


SSESSED | HELD PORT OF ENTRY AND 
Item No. and Rate MERCHANDISE 


Item 798.00 Agreed statement of facts Tampa 
0.012¢ per lb. of Citrus molasses of Brazillian 
total sugars production 
(rate of duty 
contained in 
item 155.40) 





DECISION 
NUMBER 


P84/326 


P84/331 


JUDGE & 
DATE OF 
DECISION 


Rao, J. 
November 1, 
1984 


Rao, J. 
November 1, 
1984 


Rao, J. 
November 1, 
1984 


Re, C.J. 
November 5, 
1984 


Rao, J. 
November 5, 
1984 


Rao, J. 
November 5, 
1984 


PLAINTIFF 


Leisurecraft Products Ltd. 


Litronix, Inc. 


Lloyd’s Electronics Int’l. 


Metropolitan Museum of 
Art 


Formosa Plastics Group 
(USA) Inc. 


Formosa Plastics Group 
(USA) Inc. 


83-3-00348 


82-9-01251 


80-2-00307, 
etc. 


80-6-00949 


80-9-01551 


Item 688. 
Various 
for mod 
cases 

Item 740. 
Various 
for banc 


Items 716 
716.15, « 
75¢ eac 
each 


Item 685.2 
9.9% 


Item 256. 
10% or 


Item 355.! 
6% 


Item 355. 
6% 





ee ‘amines 
tm No, and Rae MERCHANDISE 


m 688.36 Item 688.36 Agreed statement of facts New York 
‘arious rates 5.5%, 5.3%, Electronic LCD watches, solid 
or modules and 5.1% or 4.9% state digital modules, cases, 
ases (modules, cases and bands; entirety 
740.35 and bands) 
arious rates 
or bands 


s 716.12, Item 688.36 U.S. v. Texas Instruments, | San Francisco 
16.15, or 716.18 5.5%, 5.3% or Inc. 69 CCPA 136 (1982) Watch modules 
5¢ each or 59¢ 5.1% 
ach 


685.24 Item 678.50 Agreed statement of facts New York 
.9% 4.8% Solid-state digital radio/8- 
track player cassette/phono- 
graph combinations with 
LED displays 


256.56 Item 274.10 Charles Scribner’s Son v. U.S., | New York 
0% or 9.3% 6¢ per Ib. or 5¢ S.O. 83-98 Birthday books 
per lb. 


355.81 Item A771.42 USS. v. Elbe Products Corp. 68 | Los Angeles 
% Free of duty CCPA 72 (1981) Vinyl sponge leather 
pursuant to 
General 
Headnote 3(c) 


Item A771.42 USS. v. Elbe Products Corp. 68 | Los Angeles 
Free of duty CCPA 72 (!981) Vinyl sponge leather 
pursuant to 
General 
Headnote 3(c) 


3 
2 
° 
Z 
nm 
© 
% 
= 
x= 
Bs 
c 
w 
q 
a 
= 
© 
% 
a 
Z 
> 
a 
° 
Zz 
> 
=< 
a 
a 
> 
5 
Bs 


18 





JUDGE & ASSESSE 
= DATE OF PLAINTIFF COURT NO. [__ ASSESS! 
Bas 


P84/332 Rao, J. Leisurecraft Products, Ltd. | 83-2-00304 Item 715.05 
November 5, 720.24, 720. 
1984 740.35 


Rao, J. Leisurecraft Products Ltd. | 83-5-00691 | Item 688.36 
November 5, Various ra’ 
1984 for module: 


cases 
Item 740.35 


Various ra 
for bands 


P84/334 DiCarlo, D. Amersham Corp. 83-10-01475, | Item 709.66 
November 5, etc. 6% 

1984 Item 799.00 
5% 


DiCarlo, D. Meyers Manufacturing 84-4-00584 | Item 65.25 
November 6, 25%, 23.19 
1984 21.3%, 19.4 
17.5% 


84/336 Newman, S.J. 81-9-01272 | Item 682.20 
November 6, 25% 
1984 





Item No. and Rate 


, 23.1%, 
%, 19.4% or 


Item 688.36 
5.5%, 5.3%, 
5.1% or 4.9% for 
items marked A 

Items 656.25, 
657.35, 657.25, 
656.20 

Various rates for 
items marked B 


Item 688.36 
5.5%, 5.3%, 
5.1% or 4.9% for 
bands, modules 
and cases 


Item 437.76 
Free of duty 


Item 745.68 
8.5%, 8.1%, 
7.1%, 1.3% or 
6.9% 


Item 682.25 
12.5% 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


New York 

Electronic LCD watches, solid 
state digital modules, cases, 
and bands 


New York 

Electronic LCD watches, solid 
state digital modules, cases 
and bands; entirety 


Chicago 
Radioimmunoassay kits 


New York 
Clasps or parts thereof 


New York 
Motor assemblies 


o 
3 
Q 
2 
° 
Z 
mM 
° 
y 
4 
ee 
& 
c 
fm 
Q 
° 
Sc 
x 
3 
° 
3] 
Z 
4 
& 
wu 
Z 
> 
a 
° 
Zz 
> 
a 
4 
aw 
> 
So 
I 





Decisions of t 
Court of Inte 
Ab 

Abstracted Reap} 


JUDGE & 
DECISION BASIS O 
NUMBER aan PLAINTIFF COURT NO.} = vaLUATIC 


R84/419 Watson, J. American Express Co. | R63/3063, Export value 
‘November 1, etc. 
1984 


R84/420 Watson, J. B.P.M. International Export value 
November 1, Ltd. 
1984 


Watson, J. B.P.M. International | R63/4370, Export value 
November 1, Ltd. etc. 
1984 


Watson, J. B.P.M. International | R63/7827, Export value 
November 1, Ltd. etc. 
1984 


Watson, J. B.P.M. International | R63/13251, Export value 
November 1, Ltd. etc. 
1984 





the United States 
ternational Trade 


bstracts 
appraisement Decisions 


HELD VALUE 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 

F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


statement 


statement 


statement 


statement 


statement 


of facts 


of facts 


PORT OF ENTRY AND 
MERCHANDISE 


San Francisco 

Transistor radios together 
with their accessories 
and parts; entirety 


New York 

Transistor radios together 
with their accessories 
and parts; entirety 


Los Angeles 

Transistor radios together 
with their accessories 
and parts; entirety 


New York 

Transistor radios together 
with their accessories 
and parts; entirety 

New York 

Transistor radios together 
with their accessories 
and parts; entirety 





DECISION 
NUMBER 


R84/424 


R84/425 


R84/426 


R84/427 


R84/428 


R84/429 


R84/430 


R84/431 


JUDGE & 
DATE OF 
DECISION 


Watson, J. 
November 1, 
1984 


Watson, J. 
November 1, 
1984 


Watson, J. 
November 1, 
1984 


Watson, J. 
November 1, 
1984 


Watson, J. 
November 1, 
1984 


Watson, J. 
November 1, 
1984 


Watson, J. 
November 1, 
1984 


Watson, J. 
November 6, 
1984 


PLAINTIFF 


B.P.M. International 


Ltd. 


B.P.M. International 
Ltd. 


B.P.M. international 
Ltd. 


B.P.M. International 
Ltd. 


B.P.M. International 
Ltd 


Gosho Trading Co. 


Martin H. Singer 


United Silver & 
Cutlery Co. 


BASIS OF 
COURT NO. VALUATION 


R65/13416, Export value 
etc. 


R65/18254, | Export value 
etc. 


R65/21868, Export value 
etc. 


R65/22867, | Export value 
etc. 


R65/22868, | Export value 
etc. 


R65/19614, Export value 
etc. 


Export value 


R59/18297, Export value 
etc. 





HELD VALUE 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


BASIS 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


statement 


PORT OF ENTRY AND 
MERCHANDISE 


San Francisco 

Transistor radios together 
with their accessories 
and parts; entirety 


New York 

Transistor radios together 
with their accessories 
and parts; entirety 


San Francisco 

Transistor radios together 
with their accessories 
and parts; entirety 


New York 

Transistor radios together 
with their accessories 
and parts; entirety 


New York 
Model No. TR6504, etc. 


New York 

Transistor radios together 
with their accessories 
and parts; entirety 


New York 
Silk and rayon scarves 


Los Angeles 

Transistor radios together 
with their accessories 
and parts; entirety 


co 
> 


GAqVaL TVNOILVNYGLNI JO LYNOO ‘SN AHL AO SNOISIOaG 











United States Court of 
International Trade 


Amendments to Rules 30, 31, and 34 


(The following amendments are to be included with the Rules of 
the U.S. Court of International Trade, as published in the Cus- 
toms Bulletin, Vol. 18, No. 45, November 7, 1984) 


NOVEMBER 16, 1984 


Effective Date: 


January 1, 1985 
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Rules of the 
United States Court 
of International Trade 


EFFECTIVE NOVEMBER 1, 1980, As AMENDED TO 
JANUARY 1, 1985 


Amendments to Rule 30 


Rule 30 would be amended as follows: 
Rule 30. Depositions Upon Oral Examination 

(a) When Depositions May Be Taken. * * * 

(b) Notice of Examination—General Requirements—Special 
Notice—Nonstenographic Recording—Production of Documents and 
Things—Deposition of Organization—Deposition by Telephone. 

* * * 

7 * * * 

(3) The court may [order, or the parties may agree to, a short- 
er or longer] for cause shown enlarge or shorten the time for 
taking the deposition. 

(4) * * * 

(5) * * * 

(6) * * * 

(7) * * * 

(c) Examination and Cross-Examination—Record of Examina- 
tion—Oath—Objections. * * * 

(d) Motion To Terminate or Limit Examination. At any time 
during the taking of the deposition, on motion of [any] a party or of 
the deponent and upon a showing that the examination is being 
conducted in bad faith or in such manner as unreasonably to annoy, 
delay, embarrass, or oppress the deponent or party, the court may 
order the officer conducting the examination to cease from taking 
the deposition, or may limit the scope and manner of the taking of 
the deposition as prescribed by Rule 26(c). If the order terminates the 
examination, it shall be resumed thereafter only upon the order of 
the court. Upon demand of the objecting party or deponent, the 
taking of the deposition shall be suspended for the time necessary to 
make a motion for an order. The provisions of Rule 37(a)(3) apply to 
the award of expenses incurred in relation to the motion. 


86 
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(e) Submission to Witness—Changes—Signing. * * * 
(f) Certification and Filing by Officer—Exhibits—Copies—Notice 
of Filing. 

(1) * * * 

(2) * * * 

(3) * * * 

(g) Failure to Attend or to Serve Subpoena—Expenses. 

(1) If the party giving the notice of the taking of a deposition 
fails to attend and proceed therewith and another party attends 
in person or by attorney pursuant to the notice, the court may 
order the party giving the notice to pay to such other party the 
reasonable expenses incurred by him and his attorney in at- 
tending, including reasonable attorney’s fees. 

(2) If the party giving the notice of the taking of a deposition 
of a witness fails to serve a subpoena upon him and the witness 
because of such failure does not attend, and if another party at- 
tends in person or by attorney because he expects the deposi- 
tion of that witness to be taken, the court may order the party 
giving the notice to pay to such other party the reasonable ex- 
penses incurred by him and his attorney in attending, including 
reasonable attorney’s fees. 


(As amended, eff. Jan. 1, 1985.) 


Amendment to Rule 31 


Rule 31 would be amended as follows: 
Rule 31. Depositions Upon Written Questions 

(a) Serving Questions—Notice. After service of the complaint, any 
party may take the testimony of any person, including a party, by 
deposition upon written questions. The attendance of witnesses 
may be compelled by the use of subpoena as provided in Rule 45. 
The deposition of a person confined in prison may be taken only by 
leave of court on such terms as the court prescribes. 

A party desiring to take a deposition upon written questions 
shall serve them upon every other party with a notice stating (1) 
the name and address of the person who is to answer them, if 
known, and if the name is not known, a general description suffi- 
cient to identify him or the particular class or group to which he 
belongs, and (2) the name or descriptive title and address of the of- 
ficer before whom the deposition is to be taken. A deposition upon 
written questions may be taken of a public or private corporation 
or a partnership or association or governmental agency in accord- 
ance with the provisions of Rule 30(b)(4). 

Within 30 days after the notice and written questions are served, 
a party may serve cross-questions upon all other parties. Within 10 
days after being served with cross-questions, a party may serve re- 
direct questions upon all other parties. Within 10 days after being 
served with redirect questions, a party may serve recross-questions 
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upon all other parties. The court may [order, or the parties may 
agree to, a shorter or longer] for cause shown enlarge or shorten 
the time. 

(b) Officer To Take Responses and Prepare Record. * * * 

(c) Notice of Filing.* * * 

(As amended, eff. Jan. 1, 1985.) 


Amendment to Rule 34 


Rule 34 would be amended as follows: 
Rule 34. Production of Documents and Things and Entry Upon 
Land for Inspection and Other Purposes 

(a) Scope. * * * 

(b) Procedure. The request may, without leave of court, be served 
upon the plaintiff after filing of the complaint and upon any other 
party with or after service of the summons and complaint upon 
that party. The request shall set forth the items to be inspected by 
either individual item or by category, and describe each item and 
category with reasonable particularity. The request shall specify a 
reasonable time, place, and manner of making the inspection and 
performing the related acts. 

The party upon whom the request is served shall serve a written 
response within 30 days after the service of the request, except that 
a defendant may serve a response within 45 days after service of 
the summons and complaint upon that defendant. The court may 
(order, or the parties may agree to] allow a shorter or longer time. 
The response shall state, with respect to each item or category, that 
inspection and related activities will be permitted as requested, 
unless the request is objected to, in which event the reasons for 
objection shall be stated. If objection is made to part of an item or 
category, the part shall be specified. The party submitting the 
request may move for an order under Rule 37(a) with respect to any 
objection to or other failure to respond to the request or any part 
thereof, or any failure to permit inspection as requested. 

A party who produces documents for inspection shall produce 
them as they are kept in the usual course of business or shall orga- 
nize and label them to correspond with the categories in the re- 
quest. 

(As amended, eff. Jan. 1, 1985.) 
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